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INTRODUCTION

The State’s playbook on this motion is transparent: If it can successfully
argue that the legal standard is as low as it could conceivably be, then it can claim
that it has satisfied that incredibly low standard.

To that end, the State’s motion suggests that its only duty under the public-
trust doctrine is to ensure that at the moment, at least for now, the public “can go
fishing” and is not “deprived of access to harvestable fish” altogether. Def.’s Br.
pp. 4, 14. According to the State, as long as the public can catch some fish—
regardless of whether those fish are important to the fishing public, and even if
those fish are freshwater fish—the State has satisfied its duties to our coastal
fisheries under the public-trust doctrine and the North Carolina Constitution. In
the State’s view, moreover, it 1s the State—not the citizen owners of the resource—
that gets to decide what fish are worth protecting versus which fish can be allowed
to disappear forever, leaving future generations without any opportunity to access
them at all.

There is a serious problem, however, with the State’s tactic: For everything
the State says about the scope of its legal duties, the Court of Appeals’ decision says
the opposite.

As the State is well aware, it made similar arguments to the Court of Appeals
about what it believed its duties were (and were not) under the public-trust
doctrine, hoping for a decision in its favor that embraced the lowest possible

standard. In response to the State’s argument that the law “places no affirmative



constitutional mandate on the State,” the Court of Appeals’ response was this: “We
disagree.” CCA v. State, 285 N.C. App. 267, 281, 878 S.E.2d 288, 299 (2022).

In a unanimous decision in favor of the Plaintiffs on each and every issue, the
Court held that the State has an unflagging obligation under the public-trust
doctrine to protect and preserve our coastal fisheries—not just a duty to protect and
preserve public-trust rights, but also to protect and preserve the fisheries
themselves. Id. at 278-79, 878 S.E.2d at 297. As the Court of Appeals’ opinion
reflects, those duties go far beyond a bare minimum obligation to ensure that the
public simply “can go fishing” and access some fish. To the contrary, the Court held:

e The public-trust doctrine “springs from a fundamental notion of how
government is to operate with regard to common heritage natural
resources.” Id. at 274, 878 S.E.2d at 295 (internal citations omitted).

e “[P]rotecting fisheries falls within the purview of the public trust
doctrine, and the State can no more abdicate this duty than it can
abdicate its police powers[.]” Id. at 277, 878 S.E.2d at 297 (internal
citations omitted).

e The law imposes “an affirmative duty on the State to preserve the
right of the people to fish and harvest fish,” and “the State’s duty
necessarily includes some concomitant duty to keep fisheries safe from
injury, harm, or destruction for all time.” Id. at 282, 878 S.E.2d at 300.

e The State has the “obligation to manage and protect fisheries for the
benefit of the general public.” Id. at 277, 878 S.E.2d at 297.

e The Plaintiffs’ allegations on how the State has been “mismanaging
North Carolina’s coastal fisheries resources,” as further evidenced by
“extensive data points documenting the stock status and the stock
population trends of certain fish species . . . support Plaintiffs’
contention the State did not protect the harvestable fish population ‘for
the benefit of all its citizenry” in violation of the North Carolina
Constitution. Id. at 280, 878 S.E.2d at 298-99 (quoting N.C. Const. art.
XIV, § 5).



e “Plaintiffs’ have alleged facts, which if proven, may tend to show the
State did not properly manage the fisheries so as to forever preserve
the fish populations for the benefit of the public” in violation of the
North Carolina Constitution. Id. at 284, 878 S.E.2d at 300.

Against the weight of those powerful holdings, the State’s motion acts as
though its resounding loss at the Court of Appeals never happened. Worse, the
State acts as though it prevailed at the Court of Appeals on its arguments about the
scope of its duties, such that the public-trust doctrine is violated only if the public
literally cannot go fishing or access any fish to harvest. As described more fully
below, these and other arguments from the State that attempt to recast the legal
standard are little more than an invitation for this Court to defy the Court of
Appeals. They should be dealt with as such.

Once the linchpin of the State’s motion is removed, little remains. Although
the State might wish that “the facts belie plaintiffs’ story,” that Plaintiffs’
description of the decline in our fisheries is “hyperbolic,” and that “discovery has
revealed that the undisputed facts categorically refute plaintiffs’ allegation[s],”
Def.’s Br. pp. 2-3, the expansive factual record that Plaintiffs have developed in
discovery confirms the opposite, firmly backing up the extensive allegations of the
113-page complaint. And as the Court of Appeals made clear, if the allegations of
the complaint were ultimately supported, as discovery has indeed shown, then they
would not only be sufficient to survive a dispositive motion, but “if proven, may tend
to show” that Plaintiffs are in fact entitled to a judgment in their favor. CCA, 285
N.C. App. at 283, 878 S.E.2d at 300. As described more fully below, that is where

this case now stands.



Lastly, in its partial summary judgment motion as to Plaintiffs’ Article I and
Article XIV claims, the State attempts to defy the Court of Appeals here as well.
According to the State, these claims “face an insurmountable barrier because the
Court of Appeals has already determined that plaintiffs have an adequate remedy
at law regarding their constitutional claims.” Def.’s Br. p. 2 (emphasis added). That
assertion from the State is stunning given that, here too, the Court of Appeals said
the opposite: For both the Article I and Article XIV claims, after carefully “looking
at whether an adequate state remedy exists,” the Court held that “Plaintiffs have
alleged a colorable constitutional claim for which no other adequate state law
remedy exists.” CCA, 285 N.C. App. at 280, 878 S.E.2d at 299 (emphasis added).

In the end, the State’s motion only confirms that it is not ready to accept the
fact that the Court of Appeals rejected its diminished view of the public-trust
doctrine and, instead, reaffirmed two centuries of precedent and remanded
Plaintiffs’ claims to proceed under legal standards that the State is unable to satisfy
on the undisputed facts. The time has come for the State to move on and prepare for
trial, rather than continuing to press meritless theories that cannot withstand a
review of the Court of Appeals’ decision. This Court cannot overrule the Court of

Appeals, nor should it be asked to do so.!

1 This is not the first time the State has asked this Court to defy some aspect of
the Court of Appeals’ decision. The last time the parties were before the Court, the
State argued that the case did not involve shellfish despite the Court of Appeals’
multiple statements that the case involves shellfish. See CCA, 285 N.C. App. at 269,
878 S.E.2d at 292; see January 31, 2024 Order Granting Pls.” Am. Mot. to Compel.



For these reasons, and as discussed more fully below, the State’s motion
should be summarily denied. After more than four years of litigation and a decision
from the Court of Appeals charting the only proper path forward under the law, the

case 1s trial-ready and should proceed to trial.

FACTUAL BACKGROUND

As noted above, the State’s motion rests on several bold claims about the
weight of the record evidence: that “the facts belie plaintiffs’ story,” that Plaintiffs’
description of the decline in our fisheries is “hyperbolic,” and that “discovery has
revealed that the undisputed facts categorically refute plaintiffs’ allegation[s].”
Def.’s Br. pp. 2-3.

To respond to the State’s characterizations of the factual record, and to
provide the Court with sufficient background to resolve this motion, this brief
provides a two-part overview of key background material before addressing the
State’s arguments.

First, in response to the State’s “discussion of the regulatory setting
regarding coastal fisheries management” and what the State believes is a summary
of “[r]elevant fishery management concepts, data, and analytical techniques,” Def.’s
Br. p. 5, this brief provides the Court with a counterstatement of those background
concepts in an effort to supply the Court with important context for the arguments
below. Infra pp. 6—-14.

Second, in response to the State’s scant discussion of the relevant facts, this

brief provides a counterstatement of the relevant facts based on the record



evidence—an extensive discussion of the expansive factual record that Plaintiffs
have developed in discovery, as well as expert opinions from leading fisheries

experts who will testify at trial. Infra pp. 14-34.

I. Overview of Fisheries Management

This section provides a high-level overview of basic fisheries-management
goals and tasks that are helpful to understanding the failures in North Carolina’s

coastal fisheries management.2

A. Consensus goals of sound fisheries management

Consistent with the Court of Appeals’ conclusions in this case, there 1s broad
consensus in the scientific community that the principal goal of modern fisheries
management is to ensure sustainable fisheries populations in order to fully realize
the ecological, economic, and social benefits that those resources can provide. See
Stunz Report p. 2 (App. VI.G). Likewise, there is broad consensus in the scientific
community that protecting ecosystem health and sustainability is at the top of the
hierarchy of fisheries management goals. Compare Powers Report p. 6 (App. VI.LE),
with CCA, 285 N.C. App. at 280, 878 S.E.2d at 298.

In any resource management scheme, resource health must come first. North
Carolina’s statutory goal for coastal fisheries management is long-term species or
stock viability. See N.C. Gen. Stat. § 113-182.1(b)(1). Harvest sustainability is an

important component of long-term viability, because for many species, fishing

2 As used 1n this brief, “fish” refers to both finfish and shellfish.



mortality is the largest single source of stock adult mortality. Sustainable harvest
simply means harvesting surplus production that naturally occurs in a healthy fish
stock, without allowing fishing effort to reduce the spawning stock (i.e., reproducing
adult fish) to the point that spawning adults are no longer able to produce enough
offspring to replace fish in the population that die from all combined sources of
stock mortality. Stunz Report p. 3 (App. VI.G). When the latter occurs, the stock
becomes overfished and thereby lacks long-term viability. Id.

Once long-term stock viability (which includes harvest sustainability) is
achieved, the next goal in a proper management hierarchy requires that fisheries be
managed to ensure reasonable opportunity for the public to utilize their fisheries
resources. Powers Report pp. 6—7 (App. VI.E); see also N.C. Gen. Stat. § 113-131(a)
(“[TThe marine and estuarine and wildlife resources of the State belong to the
people”).3 Of the nearly 11 million North Carolinians, less than 5,000 have (or could
legally obtain) the privilege to harvest fish commercially. That disparity makes not-
for-profit focused State management of fisheries resources critical to realizing
resource-use opportunities for North Carolinians as a whole.

The third priority in proper fisheries management is to maximize economic

benefit of resource usage, which also facilitates jobs and social benefits. Powers

3 Plaintiffs have never contended that reasonable commercial harvest of public
trust fisheries resources is an improper usage of surplus stock production. But
“reasonableness” is the key, especially because for-profit resource usage is a
privilege, while not-for-profit resource usage is a right. See, e.g., Nags Head v.
Richardson, 260 N.C. App. 325, 335, 817 S.E.2d 874, 883 (2018), aff'd, 372 N.C. 349,
828 S.E.2d 154 (2019).



Report p. 7 (App. VI.LE). As an example, most southeastern states besides North
Carolina significantly curtail or prohibit the commercial harvest of certain fish
species historically sought by their recreational anglers, because doing so results in
maximum economic benefit. Gentner Report p. 19 (App. VI.C).

Published literature in fisheries science and management overwhelmingly
supports these goals of resource sustainability, opportunity for citizen resource
usage, and maximized resource economic benefit. Powers Report p. 6 (App. VI.E).
The current State Fisheries Director fully concurs that long-term viability is the
management standard for all coastal fish species and stocks. Rawls Dep. p. 11

(App. TIL.H).

B. Actions required to successfully achieve the above-described
management goals

1. Collection of reliable data on harvest and discards

Having reliable and accurate data on harvest and discards is critical to sound
fisheries management. Powers Report p. 7 (App. VI.E). Unreported catch, minimal
data on bycatch, and unknown discard rates make data sets unreliable and prevent
effective management. Id. This is especially true for commercial fishing landings
and effort, which “anchor” the analysis in the model-based stock assessments on

which the State so heavily relies. Id. For obvious reasons, data gaps in commercial



landings and bycatch render suspect management decisions based on that

incomplete data.4 Id.

2. Precautionary management

Sound fisheries management follows the “precautionary principle.” This
approach is necessary because fisheries managers rarely have all data needed to
properly manage a stock. Stunz Report p. 3 (App. VI.G). Management uncertainties
generally consist of data, environmental, and management uncertainties. Genter
Report pp. 14-16 (App. VI.C). Although some uncertainty always exists, fisheries
managers can better control fishing (i.e., harvest) mortality as a means of offsetting
uncertainty.

Accordingly, precautionary management accounts for those uncertainties by
buffering (i.e., reducing) allowable harvest significantly below the assumed “safe”
harvest levels output by agency management models. Stunz Report pp. 3—4
(App. VI.G). By implementing adequate precautionary measures, managers can

both buffer against overfishing and rebuild stocks where necessary. Id. p. 4.

3. Adaptive management

Proper fisheries management also requires adaptive management—that is,
timely responses to changes impacting stock health. Adaptive management is a

twofold process. It first involves timely analysis of changing stock conditions. It next

4 For example, there is significant bycatch generated by the estuarine shrimp
trawl fleet, comprised mainly of various juvenile finfish species, which outweighs
the shrimp harvest. Daniel Report pp. 14—15 (App. VIL.A).



involves timely implementation of adaptive management measures to respond to
those changes. In this way, adaptive management facilitates immediate and cost-
effective action as opposed to the extensive delays inherent in the cumbersome
fishery management plan process. Id. pp. 6—7; see also infra pp. 16—17 (discussing
year-over-year stock indices trends analysis performed by Dr. Powers).

4. Adequate law enforcement

Fisheries management aimed at ensuring long-term stock viability also
requires vigilant enforcement of fisheries laws. In North Carolina, the Marine
Patrol is critical to maintaining healthy stocks. Although most citizens follow
management rules, some individuals—especially those with financial motives—
skirt regulations if they do not see evidence of enforcement. Given the extraordinary
harvest potential of commercial gears, even a few violators can cause substantial
harm to the resource. Powers Report pp. 30-32 (App. VI.E).

* % %

As outlined in this brief and accompanying expert reports, there is strong
consensus among Plaintiffs’ testifying experts—two nationally-recognized experts in
fisheries science (Dr. Powers and Dr. Stunz), a former North Carolina Fisheries
Director (Dr. Louis Daniel), and an economist with extensive fisheries expertise
(Mr. Brad Gentner)—that North Carolina fisheries managers are failing to satisfy
the basic objectives of fisheries management described above.

As they are prepared to describe at trial, this failure is largely because the
State has failed to utilize many of the available tools required to reasonably achieve

those objectives—including, for example, acquisition of adequate fisheries
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management data, precautionary management, and adaptive management. As
these experts are further prepared to describe at trial, their strong consensus is that
the State’s fisheries managers will continue to fail to meet those objectives unless
and until the State addresses multiple systemic flaws in the way it manages coastal

fisheries. Infra pp. 19-29.

C. The Fisheries Reform Act of 1997

The Fisheries Reform Act of 1997 (“FRA”) is the now 28-year-old statutory
framework for coastal fisheries management in North Carolina. As implemented,
that framework has proven inadequate for the State to satisfy its public trust and
state constitutional duties in coastal fisheries management.

In response to widespread concern over declines in coastal fish stocks and
commercial fishermen’s concerns over non-resident crabbers, the General Assembly
in 1995 placed a moratorium on new commercial fishing licenses and formed a
“Moratorium Steering Committee” to make recommendations for fisheries
management reform legislation. Nifong Dep. pp, 32, 42—48 (App. II1.C). That
committee’s recommendations led to enactment of the FRA.

Under the FRA, fisheries management plans (“FMPs”) are the primary tool
for coastal fisheries management. N.C. Gen. Stat. § 113-182.1.5 FMPs must ensure
the long-term viability of the State’s commercially or recreationally significant

species. Id. FMPs must contain information about the status of the fish stock, with

5 The N.C. Marine Fisheries Commission also has rule-making authority, see
N.C. Gen. Stat. § 143B-289.52, and the Fisheries Director may be authorized to
suspend or implement rules in some instances, see N.C. Gen. Stat. § 113-221.1(b).
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stock assessments for multi-year species, and the social and economic impacts of the
fishery to the State. N.C. Gen. Stat. § 113-182.1(b)(1). As discussed below, FMPs do
not even exist for many of the coastal species that the State argues are available
“alternatives” for citizens to harvest.6 Infra pp. 18-19.

In 2004, the legislature made a significant change to the FRA7 regarding how
high fishing harvest levels may be set by state fisheries managers.8 That change
was to replace the then-existing statutory definition of optimal yield (“OY”) with a
new term—“sustainable harvest’—as the technical goal for setting allowable
harvest of any managed fish species or stock. “Sustainable harvest” was defined as
“[t]he amount of fish that can be taken from a fishery on a continuing basis without
reducing the stock biomass of the fishery or causing the fishery to become

overfished.” N.C. Gen. Stat. § 113-129(144a). That definition is essentially

6 The reason the State is even discussing “alternative species” is because
multiple species traditionally harvested by citizens for personal, not-for-profit use
are effectively unavailable for citizen use because of harvest moratoria and other
restrictions that have resulted from decades of the State’s management failures.

7 DMF leaders did not support the 2004 change to the FRA made by the
General Assembly at the time it was adopted. See Daniel Report p. 7 (App. VL.A).

8 Both Dr. Louis Daniel and Mr. Gentner address the relevant legislative
history and the negative ramifications of the change in their reports. Daniel Report
pp. 5—8 (App. VI.A); Gentner Report pp. 12—-13 (App. VI.C). The original FRA
conceptually followed the federal fisheries management model. It expressly set
harvest levels based on “optimal yield” (“OY”), which is management aiming at a
long-term harvest average that produces the greatest overall benefit for the nation
or state. OY is: “maximum sustainable yield” (“MSY”), 1.e., the theoretical maximum
harvest allowable while maintaining a sustainable (not overfished) spawning
biomass, reduced for risks (e.g., data uncertainty) and/or to achieve societal goals
(e.g., preservation of ecosystem functions or maximizing economic benefit) for
fisheries management. Id. pp. 7-8.
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synonymous with maximum sustainable yield (“MSY”)—i.e., the maximum harvest
theoretically possible based on known data and without accounting for any
uncertainty or policy considerations.

Thus, since 2004, fisheries managers in North Carolina (DMF and the N.C.
Marine Fisheries Commission (“MFC”)) have believed they have the discretion to
set harvest controls at a level aiming for MSY.

Dr. Daniel, who was Fisheries Director from 2007 to 2016, notes that this
statutory change—coupled with political pressure applied by the commercial fishing
industry—Iled fisheries management agencies to forego precautionary management
in exchange for maximizing harvest from every stock. Daniel Report p. 8
(App. VI.LA). Despite this change, however, the statutory FMP goal—to ensure the
long-term viability of the stock—remained the same. Id.

In 2010, the FRA was again amended to provide that where a stock is
overfished, every FMP must contain measures that will end overfishing within two
years of plan adoption. Id.; N.C. Gen. Stat. § 113-182.1(b)(5). However, there are no
statutory consequences if that deadline is not met, and the State now contends that
this statutory provision is not a mandate to end overfishing in two years at all.
Def.’s Resp. to Interrog. No. 19 (1st Set) (App. I1.A).9 As a result, multiple state-

managed species are or have been subject to overfishing for more than two years,

9 In his expert witness report, Dr. Daniel makes clear that this current
interpretation of the statutory provisions pertaining to timely ending overfishing
and achieving a sustainable harvest were originally—and throughout his tenure as
Fisheries Director—viewed by DMF not as procedural guidelines, but as mandatory
deadlines for agency compliance. Daniel Report pp. 9-10 (App. VI.A).
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and in the case of Southern flounder—one of the most popular species for citizens

harvesting fish for personal (not-for-profit) use—for decades.10

I1. The Uncontroverted Record Evidence of Fisheries Declines

The State largely concedes the dramatic declines in many valued coastal fish
stocks. Def.’s Answer 49 46, 83 (App. I.A). The State further admits that
commercial overharvest and bycatch is a major driver of these declines, although it
denies it is the only major factor. Def.’s Resp. to Interrog. No. 2 (1st Set) (App. I1.A).

The extent of those declines, as well as the state of those mismanaged stocks,

1s discussed below.

A. Many of the fish species and stocks that are important to the
fishing public have unsustainable age truncation.

Species age composition is the single most important data set to use when
assessing management efficacy and long-term species viability. Powers Report p. 21
(App. VLLE); Stunz Report p. 5 (App. VI.G). As Dr. Powers explains, significantly
truncated fish stocks, by definition, lack long-term viability. Powers Report pp. 8-9,
21 (App. VI.LE). Dr. Powers further explains:

It is widely acknowledged by fisheries scientists and managers that

unregulated fishing pressure tends to disproportionately target and

results in the removal of older and larger fish, and that reduced

survivorship of juveniles and subadults will eventually reduce the

population of older aged fish. Those are precisely the results we see for
many North Carolina coastal fish stocks.

10 N.C. Dep’t Env’t Quality, Fishery Management Plans, Southern Flounder,
https://www.deq.nc.gov/about/divisions/marine-fisheries/managing-fisheries/fishery-
management-plans#SouthernFlounder-8727.
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Powers Rebuttal Report p. 3 (App. VLLF). In a 2007 agency publication on the status
of coastal fish stocks, DMF stated that viable stocks reflect stable age structure.
Pls.” Resp. Interrog. No. 1 (2nd Set) (App. I1.B). In its Answer, the State admits that
age structure truncation of fish stocks is a troubling indicator. Def.’s Answer § 47
(App. I.A). The State’s own experts, Dr. Frederick Scharf and Mr. Daniel Zapf,
further agree that stock age truncation is a useful metric for monitoring and
assessing overall stock health. See Def.’s Expert Reports pp. 39, 48.

Dr. Powers concludes that multiple managed finfish species in North
Carolina show moderate to severe age truncation. Powers pp. 10, 12, 15-16, 18, 21—
22 (App. VI.E). Notably for those species, Atlantic croaker, spot, and weakfish
“anchored” North Carolina’s estuarine and nearshore commercial and recreational
fisheries for decades. Daniel Report p. 26 (App. VI.A). River herring, another
truncated stock whose collapse is expressly acknowledged by the current Fisheries
Director, was once the State’s most significant commercial fishery. Rawls Dep.

p. 114 (App. III.H). Likewise, Southern flounder and striped bass have historically
been among the most popular species targeted by North Carolinians harvesting

finfish for personal use. Mumford Decl. § 8 (App. V.B).
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In its Answer, the State admits that age truncation is exhibited in some
species or stocks that are important to the fishing public,!! including Southern
Flounder. Def.’s Answer 9 47, 52 (App. I.A). The State further admits that six
managed species exhibit age structure truncation due in part to overfishing. Def.’s
Answer 9 58 (App. I.A). As Dr. Powers explains:

[TThe degree of age truncation observed in many of the North Carolina
species examined (spot, Atlantic croaker, Southern flounder, weakfish)
1s considerably higher than what would be predicted in a 30%
spawning stock biomass retention scenario [i.e., the biomass of a
sustainable stock]. . . . If a stock could remain viable under the degree
of age truncation [the State’s] experts suggest is permissible, then all
of the listed stocks would be recovered and public anglers would not be
experiencing low catches of these historically critical species.

Powers Rebuttal Report p. 3 (App. VL.F).

B. Current trends analyses show the decline of multiple,
historically valued species.

Dr. Powers completed a “trends analysis” of seven species of fish once
abundant in North Carolina’s coastal waters: Atlantic croaker, blue crab, red drum,

Southern flounder, spot, spotted seatrout, and weakfish.12 These seven species are

11 For the sake of brevity, this brief uses the term “fishing public” throughout to
refer to citizens of North Carolina exercising their public-trust and state
constitutional rights to harvest fish for personal, not-for-profit use. Plaintiffs
recognize that all citizens, including commercial license holders, have those same
rights to harvest fish for personal, not-for-profit use. As used in this brief, however,
the term “fishing public” would not include commercial fishermen who are
exercising their for-profit license privileges. Supra p. 7 (noting with respect to the
public interest that of the nearly 11 million citizens of North Carolina, less than
5,000 have (or could legally obtain) the privilege to harvest fish commercially).

12 While the trends analysis is discussed in detail in Dr. Powers’ report

(App. VI.LE), the key findings are separately summarized in the Appendix
(App. VII.C).
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valuable commercially and recreationally sought-after species, are important
species for the fishing public, and fill a range of important ecological niches in North
Carolina’s estuarine and marine waters. Powers Report p. 5 (App. VI.LE). Dr.
Powers’ analysis of these species shows that all of them, with the exception of red
drum and perhaps spotted seatrout,!3 are in decline, and their long-term viability is
In question.

Dr. Stunz reviewed the results of Dr. Powers’ trends analysis of these species
and concurs with his conclusions about the history and status of those species:

A review of the data Dr. Powers used for that analysis, and statistics

available for other species, shows that under North Carolina state

agency management, multiple species have been in troubling decline in

North Carolina’s coastal waters for decades, and that the State has
taken inadequate management actions to reverse those trends.

Stunz Report p. 8 (App. VI.G).

Not one of the State’s witnesses—including its experts—have disputed the
overall conclusion that these critical species above are in decline (with the possible
exception of two species that are managed as recreational species). Powers Rebuttal
Report p. 1 (App. VL.F). Instead, the State’s experts either ignore the causes of the
declines, defer responsibility to a regional fisheries commission, suggest that other
states have experienced similar declines, or cite fiscal limitations on securing the

proper information needed to manage certain fisheries. Id.

13 Unlike the other species, red drum is managed by the State as a recreational
fishery. The result is a profoundly more successful stock, illustrating that the State
has the ability to successfully manage a species to long-term viability when it
chooses to do so. For spotted seatrout, Dr. Powers explains that management
Intervention is critically needed to prevent dramatic decline and potential collapse.
Id. p. 16.

17



C. Commercial landings data show the collapse of many
historically valued species.

Dr. Daniel, applying an accepted methodology, analyzed whether 16
historically important, State-managed!4 species are “collapsed” or “collapsing.”
Daniel Report p. 26-27 (App. VI.A). His analysis of commercial landings shows that
10 of those 16 managed stocks are collapsed or collapsing. Dr. Daniel, who served as
the State’s Fisheries Director from 2007 to 2016, concludes:

These are not the results that I, other DMF staff members at the time

the FRA was enacted, and the general public expected from state

coastal fisheries management under the FRA after nearly three

decades. They are, in fact, the polar opposite of that expectation, and

current actions provide no indication that the policies—or their
results—will change.

Id. p. 30.

The State does not dispute Dr. Daniel’s analysis. Instead, when Plaintiffs
asked the State to identify what species or stocks managed by DMF meet the
definition of “collapsed” that Dr. Daniel applied, the State asserted that whether
any species meets a study’s definition of “collapse” has no bearing on whether
anyone’s rights have been impaired or what measures would be necessary to
remedy any impairment. Def.’s Resp. to Interrog. No. 23 (1st Set) (App. I1.A).
According to the State, whether a species is collapsed has no bearing on the fishing

public’s access to that species—an assertion that makes no sense.

14 Thirteen of the species assessed by Dr. Daniel are managed under FMPs
adopted by the MFC; three are managed under interjurisdictional FMPs adopted by
the Atlantic States Marine Fisheries Commaission (“ASMFC”).
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Meanwhile, when the State was asked if it applied some other definition of
“collapsed” for purposes of fisheries management, it avoided the question, asserting
that it does not use the term “collapsed” with regard to coastal fisheries

management.15 Id. No. 24.

D. Experts agree that fisheries management in North Carolina is
badly broken.

The record includes expert reports from two nationally recognized academics
in coastal fisheries science (Dr. Powers and Dr. Stunz), a former North Carolina
Fisheries Director (Dr. Daniel), and an economist with extensive expertise in
marine fisheries management (Mr. Gentner). (App. VLI.LE, VI.G, VLA, VI.C). Their
reports, combined with deposition testimony and other record evidence of
unmitigated declines in stock abundance, present a searing indictment of fisheries
mismanagement in North Carolina under the FRA.

Despite its laudable goals, however, the FRA is only part of the equation. It is
the State’s implementation of the FRA that shows these problems are

Institutionall® and systemic.

15 Despite that assertion, the State’s current Fisheries Director Ms. Rawls
concurred in her deposition that the North Carolina river herring stock is collapsed,
Rawls Dep. p. 114 (App. II1.H), and Defendant’s expert Mr. Charlton Godwin
acknowledged the “collapse” of the Chesapeake Bay striped bass stock in his expert
witness disclosure. See Def.’s Expert Disclosures and Reports p. 18.

16 An examination of the evidence pertaining to the State’s Incidental Take
Permit held on behalf of the commercial gillnet fishery in order to comply with the
federal Endangered Species Act provides a representative example of the
institutional nature of coastal fisheries management problems. See Compl. 9 168—
182; Daniel Report pp. 19-20 (App. VL.A).
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Through fact and expert discovery, Plaintiffs have amassed evidence showing
the marked decline under State mismanagement of more than twenty species or
stocks that are vitally important to citizens exercising their public-trust and state
constitutional rights to fish for personal use.l” The systemic flaws driving this
resource mismanagement, as evidenced in Plaintiffs’ expert reports, deposition
testimony of multiple witnesses, and discovery responses, are profound. Each is

discussed below.

1. Stocks are chronically overfished, and yet the State has
no plan to end overfishing.

The record is clear—and for the most part, uncontroverted—that there is
chronic overfishing under state management of multiple species that are important
to the fishing public. While there are no statutory consequences for the State’s
failure to timely end overfishing (supra pp. 13—-14), the consequences to our public-
trust fisheries resources—and to the fishing public’s right to fish—are both
profound and devastating.

The State only concedes the “overfished” condition for those stocks for which
it has enough data to complete a formal stock assessment. Of the fourteen stocks

under direct State management (supra p. 18), the State claims a lack of data with

17 The State’s motion focuses on just six species: Atlantic croaker, flounder,
spot, spotted seatrout, striped bass, and weakfish (notably omitting any shellfish
species). The additional species identified by Plaintiffs include American eel,
American shad, Atlantic and shortnose sturgeon, bay scallop, black drum, blue crab,
bluefish, Eastern oyster, Gulf flounder, hard clam, hickory shad, kingfishes (sea
mullet), river herring, sheepshead, Spanish mackerel, and summer flounder. See
Compl. J9 16, 58, 66—67, 69, 79-82, 157—158, 182; 200-214, 244—282; Daniel Report
pp. 34-59, 60—61 (App. VI.A); Powers Report pp. 10-20 (App. VI.E).
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which to complete a formal stock assessment for six of the stocks, meaning that the
State cannot even determine whether or not the stock is overfished.!8 For the
remaining eight stocks, the State concludes that six are either overfished or have
overfishing occurring (blue crab, estuarine striped bass (“northern stock”), river
herring, Southern flounder, spotted seatrout, and striped mullet).

In sum, of the fourteen “state-managed” stocks, the State can only determine
that fwo (red drum and shrimp) are not overfished. If that abysmal success rate—

less than 15 percent—is not management failure, it is difficult to imagine what is.

2. The State continues to allow commercial gears that are
destructive to both the resource and the environment.

Dr. Daniel aptly summarizes the overall commercial bycatch and resource
wastage problem in North Carolina:

[U]nlike almost all other states, we allow commercial gears that have
been prohibited in other jurisdictions because of their extraordinarily
high levels of bycatch, such as shrimp trawls in estuarine nursery
areas, gillnets, and unlimited numbers of crab pots. That allowance
has created a management problem virtually unique to North Carolina
and makes ignoring the high number of discards from those gears
extremely risk prone, and contrary to sound management principles.

Daniel Report p. 12 (App. VI.A). Dr. Powers elaborates that it is “particularly

telling” that that the reduction of bycatch—a national priority in fisheries

18 For example, while the State has no stock assessment and thus cannot
determine whether Eastern oyster is currently overfished, the State admits that
“aggressive” commercial overexploitation was likely a major cause of the historic
decline of that species. See N.C. Oyster FMP, 2001, p. 32,
https://www.deq.nc.gov/marine-fisheries/fisheries-management/oyster/2001-oyster-
fmp/open.
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management—does not appear as a management goal in many, if not most, North
Carolina FMPs. Powers Report p. 27 (App. VL.E).

Dr. Powers, Dr. Stunz, and Dr. Daniel all address the management
challenges posed by North Carolina’s enormous gillnet fishery, which has been
banned or severely curtailed in all other southeastern states. Stunz Report pp. 19—
21 (App. VI.G); Daniel Report pp. 18-22 (App. VI.A); Powers Report pp. 23, 25—-26
(App. VL.E); see also Compl. 9 162. In North Carolina’s waters, meanwhile, the tens
of thousands of miles of gillnets make the bycatch impossible to quantify. Powers
Report p. 26.

Moreover, the State devotes significant resources to provide gillnet fishermen
with the additional protection to keep using the destructive gear. The State elected
to provide commercial fishermen with an Incidental Take Permit, which was issued
under the federal Endangered Species Act and is held by DMF on behalf of
commercial fishermen. The permit allows otherwise unlawful gillnet takes of
federally protected sea turtles and sturgeon, and the history of that decision is
detailed by Dr. Daniel in his report. Daniel Report pp. 19-20 (App. VI.A). Dr.
Powers describes how North Carolina is the last bastion for these destructive
practices, which are “undoubtedly a primary reason why multiple North Carolina
fisheries are in such poor shape and unable to be restored under state management
policies.” Powers Report p. 26 (App. VLLE).

Similarly, Dr. Daniel, Dr. Powers, and Dr. Stunz all address the management

1implications posed by the unconscionable amount of bycatch wastage in the
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estuarine otter trawl fishery in North Carolina—another gear that has been banned
or severely curtailed in estuarine waters in all other southeastern states. Daniel
Report pp. 14-18 (App. VI.A); Powers Report pp. 26-27 (App. VI.E); Stunz Report
p. 16 (App. VI.G). These concerns date back at least to 1951, when it was
recommended that the State immediately begin quantifying bycatch.1® Yet nearly
seventy-five years later, the State has taken no such action, and DMF maintains
that the total amount of that bycatch is unknown. DMF Shrimp FMP Amend. 2
Presentation, p. 10, May 20, 2021 (App. IV.B). As Dr. Powers summarizes:

[I]t is clear that DMF—if it truly believes that shrimp trawl juvenile

finfish bycatch quantities are unknown—has tolerated a significant

data gap regarding estuarine shrimp trawl bycatch of managed finfish

species and blue crab for more than three decades, with no agency

effort to close that gap. That simply serves as another example of

North Carolina risk-prone management, which is out of step with
sound fisheries management principles.

Id. pp. 26-27; see also Daniel Report pp. 14-18 (App. VI.A) (describing the extensive

environmental and resource harm caused by estuarine shrimp trawls).

3. The State typically manages harvest to maximum
sustainable yield—the “razor’s edge” of harvest levels.

Both Dr. Daniel and Mr. Gentner agree that the 2004 statutory change from
OY management to (essentially) MSY, discussed supra pp. 12—13, was a huge step
backwards for long-term stock viability. Daniel Report pp. 59 (App. VI.A); Gentner

Report p. 13 (App. VI.C). Mr. Gentner explains that the change

19 G. Robert Lunz, et al., The Destruction of Small Fish by the Shrimp Trawlers
in Pamlico Sound, N.C., A Report to the Chesapeake & S. Atl. Sections, Atl. States
Marine Fisheries Comm’n 10 (1951) (App. IV.A).
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allowed North Carolina fisheries managers, either unintentionally or
by design, to manage coastal fisheries directly for MSY . . . . Not
including buffers for uncertainty erodes the value citizens obtain from
their public-trust fisheries. Those reasons have long been, and
continue to be, a primary reason that North Carolina’s public trust
fisheries management has been a failure.

Id.

Moreover, trying to manage to the MSY—the “razor’s edge” of harvest levels
a stock can theoretically sustain—is almost certain to fail, for reasons that Mr.
Gentner explains in his Report. His unrefuted conclusion is that the State is failing
to sustainably manage several important fisheries because it is allowing harvests
above MSY on stocks that are declining. Id. p. 18. He further notes that to obtain
maximum economic benefit from their respective fisheries resources, most, if not all,
other southeastern states significantly curtail or prohibit the commercial harvest or
sale of certain fish species important to the fishing public, and that North Carolina
appears to be unique in managing its coastal fisheries to MSY, rather than OY. Id.

4. The State relies upon incomplete data that fails to
account for all removals.

Dr. Powers testified to the importance of having reliable data on all removals
from fishing, and how this is an especially acute problem in North Carolina:

Removals must be known. If all removals are not quantified, stock
assessments as a result are too rosy. The targets and thresholds for
recovery they produce as a result are insufficient to meet the goals of
ending overfishing or rebuilding a stock. In a sense, the effort at
recovery 1s doomed at the outset.

Powers Report pp. 22—-27 (App. VL.E).
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Dr. Stunz concurs. He notes that while under-reporting and non-reporting of
fish harvests by commercial fishermen is common, the problem is most acute in
North Carolina where sixty percent of commercial license holders report no catch.
Stunz Report p. 15 (App. VI.G). The State’s knowledge of this data gap—and failure
to do anything about it for decades20—is a significant failure in managing North

Carolina’s fisheries. Id. pp. 15-16.

5. The State eschews precautionary management despite
known data gaps.

Four experts have testified that North Carolina’s current and historical
failure to engage in precautionary management in setting harvest limits is a
primary reason for the decline, and in some cases collapse, of multiple coastal fish
species. Powers Report pp. 27-28 (App. VI.E); Daniel Report pp. 7-9, 29, 41, 47, 55—
56 (App. VI.A); Stunz Report pp. 2—4 (App. VI.G); Gentner Report pp. 10, 13 (App.
VIL.C).

The overall picture is clear: There are far more known sources of
management data uncertainty in North Carolina’s fisheries as compared to most
other states, which warrants setting stricter harvest controls; yet DMF is extremely
reluctant to recommend appropriately reduced harvest levels. Powers Report p. 28

(App. VLLE). As Dr. Powers testified, “[s]uch risk prone management is not only

20 In fact, the State’s belated effort to address this problem did not occur until
this year. Even then, the State’s effort to legislatively resolve this data gap is
inadequate. See Pls.” Resp. to State’s 2d Set of Interrogs. No. 5 (App. I1.B); Daniel
Report pp. 23-25 (App. VL.A).
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unsound based on accepted management practices, but will virtually ensure that

any stock managed in that fashion will never achieve long-term viability.” Id.

6. The State relies on management plans prepared by an
agency (DMF) that is subject to regulatory capture by the
commercial fishing industry.

The record contains ample evidence that, at the management level, DMF 1s—
and has been—a classic example of “regulatory capture,” i.e., an agency that does
not exercise sufficient independence from the industry it is charged with regulating
to protect the broader public interest. See Pls.” Resp. to Interrog. No. 3 (2d Set)
(App. II1.C); Dep. of Cameron Boltes (former MFC member) pp. 58-61 (App. 111.B).
The broader public interest in this case centers on the public-trust and state
constitutional rights of millions of North Carolinians to harvest coastal fish for
personal, not-for-profit use, as compared to the privilege held by a few thousand
individuals to harvest those same fisheries resources for personal profit.

Perhaps nothing illustrates the lack of agency independence more cogently
than the fact that DMF holds the above-described Incidental Take Permit—a
permit held by the State on behalf of commercial gillnet fishermen so that they can
take endangered sea turtles and sturgeon that would otherwise be protected under
the federal Endangered Species Act. This remarkable act of the State on behalf of
the commercial fishing industry is the protection allowing North Carolina to remain

the only southeastern state that allows significant gillnet fisheries. Supra p. 22.
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7. The State relies on plans and rules adopted by a
commission (the MFC) that is subject to political capture
by the commercial fishing industry.

The record also contains ample evidence of the MFC’s political capture for
most of its history. See Pls.” Resp. to Interrog. No. 2 (2d Set) (App. I1.B).21 The fact
that the commercial fishing industry, by statute, has disproportionate
representation on the state commission that adopts and implements the rules
governing commercial harvest—despite the fact the commercial fishermen are a
tiny, privileged fraction of North Carolina’s citizenry—has for decades prevented
the overall public interest in its coastal fisheries resources from being realized. This
has led to the overharvest of numerous managed fish stocks, and the lack of
viability for most coastal fish stocks that are important to the fishing public. Cf.

N.C. Gen. Stat. § 143B-289.54(a).

8. The State relies on flawed stock assessments and is
incapable of course correction.

In their respective reports, Dr. Powers and Dr. Stunz address the
overreliance by state fisheries managers on complex, highly parameterized (with
each parameter introducing uncertainty and human bias into the process) stock

assessment models, and the lack of responsive management action where stocks are

21 As Dr. Daniel explained: “The commercial fishermen [on MFC] always voted
for what was in the best interest of the industry, and that was not their charge. . . .
Their oath was to protect and enhance the marine resources of this state. . .. And if
I had a dollar for every time the commercial commissioners said that they were
there to represent the commercial fishermen, I'd be a rich man.” Daniel Dep.

pp. 334-35 (App. I11.D).
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failing. Powers Report pp. 28-29 (App. VI.F); Stunz Report pp. 4-5, 9-15 (App.
VI.G). To that point, Dr. Stunz states:
North Carolina . . . . fisheries management is very troubling for
someone from another region, where many tools and quick responsive
management assessments would have been implemented to rapidly
curb the declining populations [seen in North Carolina]. Stock
assessments are not “magic pills,” and like any scientific model, are
only as good as the data input and the assumptions made by the
agency about those data. Additionally, stock assessments require a

manager to willingly and rapidly change course when warranted. This
appears not to be the case for North Carolina.

Id. p. 10.

The State’s delays in amending necessary harvest controls under the FMP
amendment process greatly compounds the problem of overreliance on stock
assessment models. The result is that management decisions are often based on
data that is as much as six years old. In the interim, the state fisheries managers
have claimed that they are generally powerless to act, regardless of the actual
condition of the fishery. This unproductive feature is unique to North Carolina and
all but ensures that the State will fail in meeting its management goal of long-term

stock viability. Powers Report p. 29 (App. VI.LE).

9. The State lacks adequate enforcement resources.
Law enforcement serves a critical role in resource management. Powers
Report pp. 30-31 (App. VI.F). DMF’s website indicates it has 56 law enforcement
officers in its Marine Patrol who are charged with enforcement across North

Carolina’s 3,375 miles of coastal shoreline, 2,200,000 acres of estuarine coastal
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waters, and 960 square miles of ocean waters. Given the enormous range and

limited officers, violators are rarely identified. Id.

E. North Carolina’s commercial fishing industry is fishing down
the food chain.

Declining stock abundance levels due to overfishing and other
mismanagement, coupled with economic overcapitalization of a state’s commercial
fishing fleet, means that it will eventually become unprofitable for commercial
harvesters to continue to target a particular overfished species. The result is that
the fleet will then move on to another species, even though the new target might
have once been considered less desirable for harvest. This is known as “fishing down
the food chain”—a common and well-documented dynamic seen in fisheries
management. Stunz Report p. 7 (App. VI.G).

That is precisely what is occurring in North Carolina’s coastal fisheries. See
id. As one non-exclusive example, following the severe restrictions placed on
commercial harvest of Southern flounder in 2017, there has been a dramatic
increase in commercial harvest of spotted seatrout. Powers Report p. 16 (App. VI.E).

Data also confirm that there are similar increases in commercial landings of
many of those “other” species the State now says remain available for citizen
harvest for personal use. The DMF’s own “Fish Dealer Reports” reflect that
commercial sheepshead landings increased by over 65% in 2023 as compared to
2022, while white perch and black drum more than doubled compared to their

respective five-year averages. DMF, May 2024 Fish Dealer Report p. 1 (App. VIL.B).
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At these commercial exploitation rate increases, the State may soon add
spotted sea trout, sheepshead, white perch, and black drum to its list of overfished

species unavailable to citizens due to state mismanagement.

* * *

As Dr. Powers explains, the state of our coastal fisheries is grim:

[Flisheries management in North Carolina has become excessively
process-oriented, wedded to formal, inefficient procedural
requirements that tend to preserve the management status quo, and
prevent timely intervention to remedy readily identifiable problems in
managed species. . . . [S]tock status for many distressed or depleted
stocks has remained “flat” at best under FRA management, with no
increased abundance or improved age structure resulting from
management measures implemented, and for many other stocks (e.g.,
Southern flounder and blue crab), is simply getting worse.

North Carolina’s heavy reliance on stock assessments and a lengthy
plan review process before any management options are identified,
recommended, and [implemented], is a recipe for disaster, and 1s
reflected in the status of multiple North Carolina coastal fisheries and
in ongoing management.

Powers Report p. 29 (App. VL.E).

F. The consequences of the State’s management failures are real
and profound.

1. Economic Injury

The State’s motion notably overlooks an important set of data: economic data.

For example, in his expert report, economist Brad Gentner discusses an
independent 2017 economic study showing that large economic gains are being “left
on the table” by the State’s current approach to managing North Carolina’s
fisheries. Gentner Report pp. 23—28 (App. VI.C). According to that study, if the most

economically beneficial scenarios for each of the eight species assessed in the study
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were followed, the State could enjoy a potential economic gain above the status quo
(i.e., current management) of $829.7 million in economic value, $4.2 billion in
additional sales, and $1.6 billion in additional labor income. Mr. Gentner notes that
this lost revenue—if realized—would be a significant step forward for improving
coastal livelihoods and increasing the resilience of the North Carolina economy as a
whole. Gentner Report p. 27 (App. VI.C).

Mr. Gentner also contrasts the State’s current “commodity-based”
management (as opposed to value-based management) of coastal fisheries resources,
which is markedly disadvantageous to commercial fishermen, recreational
fishermen, and seafood consumers alike. Id. pp. 19-21. Under the State’s approach,
fish dealers are the only comparative “winners” while the State, its citizens, and
even commercial fishermen, as a whole, lose out. Id.

Meanwhile, the State’s motion says nothing of the entire category of economic

harm at issue in this case.

2. Injury to North Carolina’s Cultural Heritage

The State’s motion also overlooks the harm to North Carolina’s cultural
heritage, the subject of Dr. Tim Nifong’s Declaration. A lifelong North Carolina
resident with an extensive resume in fisheries management issues, Dr. Nifong
describes what has been lost from the culture of coastal short (including pier)
fishing in North Carolina, including the former annual migratory “runs” of fish that
were major sources of citizen sustenance, as well as the festivals surrounding those

runs. Nifong Decl. (Appx. V.C).
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Similarly, Joe Albea, who directed and produced the Carolina Outdoor
Journal on PBS for 24 seasons, testified that the Pamlico Sound was once a
renowned fishery location where anglers could expect to catch large quantities of
quality spot, croaker, and weakfish. In his deposition, Mr. Albea described the
decline of non-shore fishing in the Pamlico Sound, noting the lack of quality fish
that could support filming a fishing show there. Albea Dep. pp. 9, 22-28 (App.
III.A). Mr. Albea further testified about how spot and croaker were once easy to
catch and affordable in fish markets and restaurants, but “those days ended when
those fish disappeared.” Id. pp. 31-33; see also Mumford Dep. pp. 73—-74 (App. IIL.F).
The disappearance of those species coincides with the State’s decision that the
commercial shrimp fishery’s economic value justified an increased tolerance of
bycatch. Hightower Dep. pp. 90-91 (App. IIL.E).

In short, North Carolina has historically enjoyed a rich history of public
enjoyment of our public trust resources. That history and the vibrant culture it

created has severely diminished, yet the State’s motion leaves this unmentioned.

3. Individual Injury

The State claims that Plaintiffs’ own testimony reveals that their rights have
not been infringed because they can still catch fish. Once again, the State’s
reductive arguments misconstrue and overlook extensive testimony to the contrary.

As a preliminary matter, Dr. Daniel’s expert testimony explains the myriad
impacts of State mismanagement on North Carolinians harvesting fish for personal

use. Daniel Report pp. 60—61 (App. VI.A). He details the many species of fish that
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our citizens used to harvest, but which are now collapsed. He also highlights the
dramatic decline in what a shore angler, bridge or pier angler, or weekend boat
angler would typically catch today compared to 40 years ago. Dr. Daniel concludes
that the only species that the average citizen might reliably access today are
bluefish and red drum. Id.; Daniel Dep. pp. 282—-83 (App. II1.D).

Mr. Gentner, in turn, testified about the negative consequences of State
mismanagement on sustenance fishers. Gentner Report pp. 31-32 (App. VI.C).
Likewise, Mr. Mumford testified that two of the historically most sought-after
species, Southern flounder and striped bass, are under a fishing moratorium.
Mumford Decl. § 8 (App. V.B).

There is also ample witness testimony showing the toll of decades of fisheries
mismanagement, which the State either disregards or characterizes in ways that
the record itself disproves. For instance, the State claims that Mr. Mumford gave a
long list of fish species that fishermen can “reliably” catch, when in reality, he
merely answered questions about whether many of them can be caught at all.
Mumford Decl. § 9 (App. V.B).

Likewise, the State claims that its motion is supported by the testimony of
two Plaintiffs who serve as professional fishing guides. According to the State,
Captain Richard Andrews had a glowing review of the State’s management of
spotted seatrout. Def.’s Br. pp. 29-30. In reality, Captain Andrews testified that
spotted seatrout “are under more pressure than they've ever been under” and

“overfishing is occurring” because the overall condition of North Carolina’s fisheries
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has reached “almost rock-bottom.” Andrews Dep. pp. 24-25 (App. I11.G). Captain
Andrews went on to contrast how South Carolina’s red drum fishery was
comparatively far healthier due to South Carolina’s “more progressive fisheries
management.” Id. p. 31. Captain Andrews concluded that North Carolina’s fisheries
managers have become “the laughingstock of the Southeast” and lamented that
North Carolina is now “the hardest state in the southeast” in which to make a living
as a fishing guide. Id. pp. 25, 30.

Similarly, the State suggests that Captain Seth Vernon praised North
Carolina’s red drum management. Def.’s Br. p. 31. Captain Vernon’s transcript,
however, tells another story: the red drum fishery is so poor that he has begged the
current head of DMF to come on his boat and witness the destruction for herself:

I've talked to Director Rawls about this. I begged her to get on the boat

with me and invited her numerous times to . . . let me show you where

we used to have schools of 200 red fish and you go there now, and there
is nothing, nothing. It’s gone.

Vernon Dep. pp. 82—83 (App. IIL.I).

In sum, and as further discussed below, the State must be looking at a

different record than the one in this case.
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ARGUMENT

I. The State’s motion attempts to defy the Court of Appeals by arguing
for a different—and much lower—standard than the one the Court of
Appeals adopted.

As noted above, the Court of Appeals’ unanimous decision left nothing
ambiguous about the scope of the State’s duty to protect and preserve our coastal
fisheries resources. As the Court explained, the State has a duty to protect and
preserve not just public-trust rights, but also, among other duties, to “keep fisheries
safe from injury, harm, or destruction for all time.” CCA, 285 N.C. App. at 282, 878
S.E.2d at 300.

Disregarding those powerful conclusions from the Court of Appeals, the
State’s motion asks the Court to reach different conclusions altogether—
conveniently, and inappropriately, conclusions that are similar to those that the
State proposed to the Court of Appeals, which prompted the Court’s reaction: “We
disagree.” Id. at 281, 878 S.E.2d at 299.

As described below, the Court should reject the State’s invitation to

countermand the Court of Appeals by resetting the legal standard in this case.

A. Under the Court of Appeals’ decision, the State’s public-trust
duties include protecting the resource from injury, harm, or
destruction for all time, for the benefit of future generations.

The State asserts that “[t]his motion 1s limited to the question of whether the
public has access to harvestable fish so that it can meaningfully exercise its right to
fish,” so if the State can demonstrate that the current public still has some access to

harvestable fish, Plaintiffs cannot prevail. Def.’s Br. p. 14. Notably, the State
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advances this theory even while it acknowledges the declines in abundance of many
species historically valued enough by the public to warrant State management over
the course of decades. Id. pp. 36—39. According to the State, however, as long as
there are still some fish left for current North Carolina citizens to harvest at the
moment, the State has satisfied its public-trust duties.

Those arguments are directly contrary to the Court of Appeals’ decision.

Although protecting the public-trust rights of current citizens (e.g., accessing
State waters for navigation, swimming, and fishing) is one part of the State’s public-
trust duties, that is far from the extent of the State’s public-trust duties as the
resource trustee, as the Court of Appeals’ decision makes clear.

The Court of Appeals held that the State has the “duty to keep fisheries safe
from injury, harm, or destruction for all time”—i.e., for future generations. CCA,
285 N.C. App. at 282, 878 S.E.2d at 300 (emphasis added). In reaching this holding,
the Court specifically highlighted Plaintiffs’ allegations with respect to future
generations: that “the public-trust doctrine imposes a fiduciary duty on the State to
manage and regulate [coastal fisheries] in a way that protects the right[s] of current
and future generations.” Id. at 269, 878 S.E.2d at 292 (emphasis added).

The Court also recognized that Plaintiffs were entitled to vindicate these
rights not only by seeking a declaration that “the State has breached its alleged
obligations under the public trust doctrine,” but moreover, by seeking a prospective-
focused injunction “enjoining the State from further violations of its alleged

obligations under the public trust doctrine”—i.e., threatened, future violations. Id.
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at 274, 878 S.E.2d at 295-96 (emphasis added); see generally Goad v. Chase Home
Fin., LLC, 208 N.C. App. 259, 264, 704 S.E.2d 1, 4 (2010) (recognizing that the
purpose of an injunction is to prevent threatened, future harms rather than redress
“that which has already been consummated”). The Court also noted that “data
points documenting . . . stock population trends of certain fish species”—as opposed
to a showing that there are literally no fish left—would be sufficient to establish
that the State failed to meet its public-trust duties. CCA, 285 N.C. App. at 280, 878
S.E.2d at 298.

The Court of Appeals is hardly alone in recognizing the perpetual nature of a
state’s public-trust duties. This is a bedrock foundation of public-trust law
recognized by the courts, including the U.S. Supreme Court. See, e.g., Geer v.
Connecticut, 161 U.S. 519, 534 (1896) (observing that the public-trust doctrine
requires a state to “preserve the subject of the trust, and secure its beneficial use in
the future to the people of the state”); Gerald Torres & Nathan Bellinger, The
Public Trust: the Law’s DNA, 4 Wake Forest J. L. & Pol'y 281, 284 (2014) (“The
public trust doctrine instructs our government to protect and preserve for both
present and future generations the right of all citizens to enjoy natural resources
free from substantial impairment or depletion.”).

As these points show, it is no defense for the State to assert that as long as
there are, for the time being, some fish left for the current generation, it has
satisfied its public-trust duties—particularly when the State does not deny the

dramatic declines in abundance described above.
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Instead, the applicable legal standard, as the Court of Appeals made clear, is
whether the State has the “duty to keep fisheries safe from injury, harm, or
destruction for all time”—that is, for future generations. CCA, 285 N.C. App. at 269,

878 S.E.2d at 292 (emphasis added).22

B. Under the Court of Appeals’ decision, the State cannot
unilaterally decide that some fish species—indeed, the most
significant species to the fishing public—are not worth
protecting and preserving.

When the Court of Appeals rejected the State’s arguments, it condemned
those arguments as seeking to “reduce the public trust doctrine to nothing more
than a ‘fanciful gesture.” CCA, 285 N.C. App. at 279, 878 S.E.2d at 297. In its
motion, the State now advances a new argument that seeks the same result.

In the State’s view, all fish are equivalent, so a fish is a fish—regardless of
how easy it is to find and catch, whether it can be found in freshwater or saltwater,
how it tastes, fights, or how big it is—and the significance of a particular fish to the
fishing public is “not material.” Def.’s Br. p. 22. The State goes even further,
asserting that “any contention that certain recreational species must be prevalent
to vindicate the public’s right to fish is erroneous.” Id. In other words, the State,
rather than the citizen owners of the resource, gets to unilaterally decide that some
fish species—indeed, the most significant species to the fishing public—are not
worth protecting and preserving. In the State’s view, it can allow the

overexploitation of most (if not all) species of fish that have been historically

22 For all of the same reasons, the State’s temporal-scope argument as to Article
I, Section 38 fails as well.
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significant to the fishing public for catching and eating, sacrifice the once renowned
Pamlico Sound fishery to shrimp trawling, and do whatever else it likes with the
fish i1t holds in trust for the public, as long as there are some other fish species—
even if only in freshwater—available to the public.

Like the State’s other attempts to sidestep its public-trust duties, this new
argument cannot be reconciled with the Court of Appeals’ decision, and it also
demonstrates that the State remains unwilling to acknowledge what the public-
trust doctrine really means.

The Court of Appeals could not have been more clear that the State does not
hold title to our coastal fisheries resources “in fee,” but rather, “it is a title held in
trust for the people of the State.” CCA, 285 N.C. App. at 275, 878 S.E.2d at 295
(quoting Shepard’s Point Land Co. v. Atl. Hotel, 132 N.C. 517, 526, 44 S.E. 39, 41
(1903)); see also id. (quoting State ex rel. Rohrer v. Credle, 322 N.C. 522, 534, 369
S.E.2d 825, 826 (1988) (“History and the law bestow the title of these submerged
lands and their oysters upon the State to hold in trust for the people.”)). Thus, as the
Court noted, our coastal fisheries resources do not belong to some state agency; to
the contrary, they “belong to the people of the State as a whole.” CCA, 285 N.C.
App. at 275, 878 S.E.2d at 295 (quoting N.C. Gen. Stat. § 113-131(a)). And critically,
the State has the “obligation to manage and protect [them] for the benefit of the
general public.” Id. at 277, 878 S.E.2d at 297 (emphasis added).

As a result, the State cannot simply decide that the most significant

resources will not be preserved and protected for the public, and that instead,
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despite the public’s rights under the public-trust doctrine and the North Carolina
Constitution, the only resources that the State will leave for the ordinary citizenry
are the lower-tier resources—that is, the scraps. That kind of approach to natural
resources management is a throwback to feudal society and is antithetical to the
public-trust doctrine in modern society. See Joseph L. Sax, The Public Trust
Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 Mich. L. Rev.
470, 484 (1970) (“[Clertain interests [like historic public fishing rights] are so
intrinsically important to every citizen that their free availability tends to mark the
society as one of citizens rather than of serfs.”).

These fundamental aspects of the public-trust doctrine are reflected in how
fisheries are supposed to be managed, and they are reflected in how other
jurisdictions manage their fisheries. After all, a primary goal of fisheries
management is to ensure the public’s opportunity to utilize their fisheries resources.
Powers Report pp. 67 (App. VI.LE). As Plaintiffs’ expert Mr. Gentner notes, in
virtually every other state besides North Carolina, fisheries are managed with the
desires of public anglers in mind. His report details the many actions taken in other
states in recognition of the concept that the overall public interest must necessarily
acknowledge different values other than simply maximizing commercial harvest,
and instead, must focus on maximizing the value of these public fisheries for all
stakeholders—the fishing public (including sustenance fishermen), commercial
fishermen, and consumers. Gentner Report p. 19, Table 1. (App. VI.C). Meanwhile,

as Mr. Gentner observes, the State of North Carolina appears to have decided that
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the best approach for coastal fisheries management is to maximize the volume of
fish available for a single stakeholder group: commercial fishermen. Id. p. 19.

In short, no version of the public-trust doctrine allows the State to
unilaterally decide that some fish species—indeed, the most significant species to
the fishing public—are not worth protecting and preserving. To the contrary, our
coastal fisheries resources “belong to the people of the State as a whole,” CCA, 285
N.C. App. at 275, 878 S.E.2d at 295 (quoting N.C. Gen. Stat. § 113-131(a)), and the
State has the “obligation to manage and protect [them] for the benefit of the general
public.” Id. at 277, 878 S.E.2d at 297 (emphasis added).

Despite this, the State insists that it provides the current fishing public with
what the State calls “alternatives.” In self-serving fashion, and through the
testimony of a DMF employee, the State insists that it is “not material” that species
of great significance to the fishing public are on the verge of collapse (Def.’s Br. p.
22), because the current fishing public has access to some “alternative” species. See
Salmon Report p. 36. The State’s “alternatives” argument fails on multiple levels.

First, the State itself has effectively admitted for nearly three decades that
many (if not most) of its “alternatives” are not important to the fishing public. Since
the enactment of the FRA in 1997, the State has been under a statutory mandate to
prepare written management plans for ensuring the long-term viability of those
species that are “recreationally significant.” See N.C. Gen. Stat. § 113-182.1.
Notably, a great many of the State’s “alternative” species proffered by the State’s

DMF witness are species for which the State has never considered, much less
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prepared, a fishery management plan—a clear recognition that those species are
not sought after by the fishing public. The State’s statistics witness, Ms. Salmon,
had to repeatedly admit in her deposition that there is no FMP for many of these
“alternative” species. Salmon Dep. pp. 46, 52, 61-66 (App. 1I1.J). For those which
she identified as commercially or recreationally significant species, she had no
explanation for why there is no FMP for them. Id. p. 66.

Thus, the State cannot seriously argue that providing these “alternatives,”
which are not “recreationally significant” species by the State’s own admission,
somehow absolves it of its broader obligations as set forth by the Court of Appeals’
decision. If anything, the State’s argument only points up the importance of the
long-term viability of key species that are significant to the fishing public—for
example, Atlantic croaker, bay scallop, blue crab, bluefish, Eastern oyster, estuarine
striped bass, hard clam, red drum, river herring, Southern flounder, spot, spotted
seatrout, and weakfish.

The undisputed testimony in the record further illustrates that point. As
described by the former Deputy Director of the North Carolina Wildlife Resources
Commission, Fred Harris, the State’s “alternatives” argument is essentially that
fish are homogenous and the fishing public is monolithic. Harris Decl. § 10 (App.
V.A). Yet the reality, as fisheries managers know, is that many fishermen
concentrate their efforts exclusively on one species or a small suite of species. Id.

Thus, when the State posits that a species can just be depleted and no one’s

fishing rights will be lost because anglers can just shift to another species and go on
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fishing, that does not reflect reality. As Mr. Harris notes, to accept that argument
would be to accept that the state constitutional right to hunt is not violated when
deer are mismanaged to depletion as long as squirrels are still plentiful. Id. 4 11.

Likewise, Dr. Louis Daniel, North Carolina’s former Fisheries Director, when
questioned on this topic by the State in his deposition, offered a similar take: “But
what does the average angler want? . . . [T]o me, that’s more of the question is what
are they typically hoping for when they come here to fish . . . as opposed to just
catching anything.” Daniel Dep. p. 294 (App. II1.D).

A second reason the State’s “alternatives” argument fails is that many of its
“alternatives” are not even species that can be accessed without a boat, either to
access state oceanic, territorial waters (up to three miles offshore) or estuarine
waters. Daniel Dep. pp. 285-301 (App. II1.D).

The vast majority of the fishing public does not own or otherwise have access
to a boat. As a recent National Marine Fisheries Service report confirmed, nearly 80
percent of coastal fishing trips are shore-based, where citizens depend on being able
to catch fish from the beach, bank, piers, or wadable waters to exercise their public-
trust and state constitutional right to harvest fish.23 As a result, the State’s

“alternatives,” many of which are not accessible to the average citizen without a

boat, cannot satisfy the State’s obligations.

23 Lovell, et al. 2020. “The Economic Contribution of Marine Angler
Expenditures on Fishing Trips in the United States,” 2017. NOAA Tech. Mem.
NMFS-F/SPO-201, https://spo.nmfs.noaa.gov/sites/default/files/TMSPO201.pdf.
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Third, although the State argues that DMF’s data shows that large numbers
of individual finfish are being landed by public anglers, that argument misses (and
obscures) the larger point: It is not just the number of fish landed that must be
considered in determining whether the State has met its public-trust obligations as
set forth in the Court of Appeals’ decision, but also the size and quality of the fish
being landed. This is because if an individual fish hooked and landed does not meet
the legal minimum size limit for possession, the fish must be immediately returned
to the water, cannot be kept for consumption, and literally cannot satisfy the public
trust and state constitutional right to harvest fish for personal use. And as
Plaintiffs’ expert reports show, there is significant—indeed, severe—age truncation
in our State-managed coastal fisheries, such that the “available” fish are largely
juvenile fish, many of which cannot be kept for consumption. See, e.g., Powers
Report pp. 21-22 (App. VI.E); Daniel Report pp. 27-29 (App. VI.A).

Finally, the State’s “alternatives” argument hits perhaps its lowest point with
the State’s assertion that because the public can access freshwater fish, it has
somehow satisfied its public-trust duties with respect to our coastal fisheries
resources. Like the State’s other arguments, that argument cannot survive a
cursory review of the Court of Appeals’ decision.

The Court of Appeals’ entire decision, as well as the Plaintiffs’ 113-page
complaint, is about coastal fisheries resources, not freshwater fisheries resources.

Nothing in the Court’s opinion even remotely suggests that the State can avoid its
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obligations to coastal fisheries resources altogether if it can point to some available
freshwater fish.24 The word “freshwater” does not even appear in the opinion.

Instead, the Court’s entire opinion is about the State’s public-trust and
constitutional obligations to “North Carolina’s coastal fisheries resources,”
culminating in the Court’s holding that evidence of the State’s “mismanaging [of]
North Carolina’s coastal fisheries resources,” as further supported by “extensive
data points documenting the stock status and the stock population trends of certain
fish species,” would establish a violation of the public-trust doctrine and the North
Carolina Constitution. CCA, 285 N.C. App. at 280, 878 S.E.2d at 298. In fact, the
Plaintiffs’ Article XIV, Section 5 claim, which this Court and the Court of Appeals
sustained, does not even apply to freshwater fish at all. See N.C. Const. art. XIV, § 5
(applying only to “estuarine waters”).

Ultimately, the State’s need to resort to arguments about freshwater fisheries
in a case about its failure to protect coastal fisheries only confirms that the State is
desperate to try to sidestep the decision of the Court of Appeals.

* % %

At every turn, the State’s motion attempts to defy the Court of Appeals by
arguing for a different—and much lower—standard than the one the Court of
Appeals adopted. The Court of Appeals did not remand for a determination on

whether, at present, the current fishing public “can go fishing” or is “deprived of

24 Publicly accessible inland waters also represent a very small fraction of the
extent of coastal waters available to citizens for fishing. Harris Decl. 4 9 (App. V.A).
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access to harvestable fish” altogether. Def.’s Br. pp. 4, 14. Nor did the Court of
Appeals remand for a determination of whether, despite failing to protect and
preserve our coastal fisheries, the State could point to some “alternative” species
that it is willing to preserve instead—most of which are either species that the
State itself has recognized as not being significant to the fishing public or are
species that the vast majority of the fishing public cannot even access.

Instead, the Court of Appeals affirmed this Court in all respects, ruled
against the State on each and every issue, and remanded for this Court to apply an
exacting legal standard: whether the State has satisfied its “affirmative duty . . . to
preserve the right of the people to fish and harvest fish’—that is, its “obligation to
manage and protect fisheries for the benefit of the general public,” and its “duty to
keep fisheries safe from injury, harm, or destruction for all time.” CCA, 285 N.C.
App. at 282, 878 S.E.2d at 300.

Because “the State can no more abdicate this duty than it can abdicate its
police powers,” id. at 277, 878 S.E.2d at 297, the Court should reject the State’s
repeated attempts in this motion to defy the Court of Appeals by arguing for a

different—and much lower—standard than the one the Court of Appeals adopted.

II. The State’s motion fails against the expansive record backing up the
extensive allegations of the complaint, confirming the State’s myriad
management failures, and chronicling the resulting public harm.

As described above, the State’s argument advances a different—and much
lower—Ilegal standard than the one adopted by the Court of Appeals, and for that

reason alone, the motion fails. Supra pp. 35—45. Had the State argued for summary
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judgment under the proper legal standard adopted by the Court of Appeals,
however, its motion would have fared no better.

Again, the applicable legal standard as set forth by the Court of Appeals 1s
whether the State has satisfied its “affirmative duty . . . to preserve the right of the
people to fish and harvest fish”—that is, its “obligation to manage and protect
fisheries for the benefit of the general public,” and its “duty to keep fisheries safe
from injury, harm, or destruction for all time.” CCA, 285 N.C. App. at 282, 878
S.E.2d at 300. Against that legal standard, the State claims that there are still
“ample fish” to provide the (current) fishing public with the ability to “go fishing”
and catch some fish. The State then couples that with data that actually support
Plaintiffs—the sum total of the data the State offers in its defense. The State then
finishes with a rhetorical flourish, boldly claiming that “the facts belie plaintiffs’
story” and that “discovery has revealed that the undisputed facts categorically
refute plaintiffs’ allegation[s].” Def.’s Br. pp. 2-3.

Once again, the State must be looking at a different record.

With a dozen depositions, testimony from seven expert witnesses, an
exchange of roughly 2 million pages of documents in discovery, and the fate of North
Carolina’s public-trust fisheries resources hanging in the balance, it is difficult to
1magine a worse candidate for a summary judgment motion than this case. But even
if summary judgment were appropriate in a case such as this, the record confirms

anything but an “undisputed” endorsement of the State’s public-trust scorecard.
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To the contrary, as described extensively above, supra pp. 5—34 (Factual
Background), and as Plaintiffs’ opposition materials confirm in an even greater
level of detail (Appendix), the expansive evidentiary record developed by the
Plaintiffs over the last two years of discovery has only confirmed—over and over—
that the State’s management failures are profound, unjustified, and inflict
significant public harm, firmly backing up the highly detailed allegations of the 113-
page complaint.

As the Court of Appeals made clear, if the allegations of the complaint were
ultimately supported, as discovery has indeed shown to be true, then they would not
only be sufficient to survive a dispositive motion, but “if proven, may tend to show”
that Plaintiffs are in fact entitled to a judgment in their favor. CCA, 285 N.C. App.
at 283, 878 S.E.2d at 300. Because that is where this case now stands, the case is
trial-ready and should proceed to trial.

Should the Court wish to go further and consider the State’s “evidence,”
however, it would see that this evidence—consisting solely of one dataset—actually
supports the Plaintiffs, not the State. Despite the expansive record in this case, the
State’s motion relies on a remarkably narrow dataset: numbers of recreational trips
and harvests reported through the Marine Recreational Information Program
(“MRIP”). The State uses that MRIP data to argue that people are (so far) still
catching some fish at the coast and, therefore, necessarily have a meaningful
opportunity to exercise their public trust rights.

That reductive argument not only misstates the relevant standard, but it is
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also belied by the MRIP data, which shows troubling trends in the opposite
direction. As noted by Mr. Gentner, commercial dockside revenues in North
Carolina dropped by $13.6 million and pounds landed dropped 94.2 million pounds
between 2000 and 2017. Gentner Report p. 25 (App. VI.C) (citing National Marine
Service Fisheries commercial harvest data). Mr. Gentner also notes that the story
on the recreational side of the ledger is equally bleak. Since 2000, the number of
fishing trips taken in North Carolina by the fishing public has dropped by 1.9
million trips annually, and the number of participants has declined by nearly a
million participants. Id. He further notes that decline represents a 28% drop in
fishing trips and a 31% drop in participation. Id. Likewise, Mr. Mumford, who led
the team at DMF that developed North Carolina’s participation in MRIP, notes that
annual recreational harvest and annual recreational fishing trips have both fallen
significantly since 2013. Mumford Decl. 9 5, 7 (App. V.B).

In sum, even the limited “undisputed” facts the State recounts are disputed
by the very data the State relies upon to generate those facts.

For all of the reasons above, the State’s attempt to seek summary judgment
1s wholly inappropriate, and its representation that the “undisputed” facts show no
infringement of public-trust rights is no more accurate than its representations
about what the Court of Appeals said in its opinion.

Because the State’s motion cannot be squared with the actual record in this
case, which if anything establishes that Plaintiffs are entitled to a judgment in their

favor, CCA, 285 N.C. App. at 283, 878 S.E.2d at 300, the motion should be denied.
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ITI. The State’s argument on Plaintiffs’ Article I and Article XIV claims is
yet another attempt to defy the Court of Appeals.

Finally, the State seeks summary judgment on Plaintiffs’ Article I, Section 38
and Article XIV, Section 5 claims?25 on the theory that an adequate state law remedy
exists. According to the State, these claims “face an insurmountable barrier because
the Court of Appeals has already determined that plaintiffs have an adequate
remedy at law regarding their constitutional claims.” Def.’s Br. p. 2.

That assertion would surprise the members of the Court of Appeals who
decided this case. Indeed, their unanimous opinion held exactly the opposite. For
both the Article I, Section 38 claim and the Article XIV, Section 5 claim, after
carefully “looking at whether an adequate state remedy exists,” the Court
unanimously held that “Plaintiffs have alleged a colorable constitutional claim for
which no other adequate state law remedy exists.” CCA, 285 N.C. App. at 283, 878
S.E.2d at 300 (emphasis added).

As the State is aware, that adequate-remedy issue arose as a subset of the
sovereign immunity argument the State made at the Rule 12 stage. See Kinsley v.

Ace Speedway Racing, 386 N.C. 418, 429, 904 S.E.2d 720, 729 (2024) (noting that

25 For the sake of brevity, and for the sake of trying to synchronize the
terminology with the terminology used in the State’s brief, this brief uses the term
“claims” throughout to describe the three legal theories that support Plaintiff’s
single claim for relief in the complaint. As the Court of Appeals recently clarified, a
single “claim may be supported by multiple theories.” Epcon Homestead, LLC v.
Town of Chapel Hill, 905 S.E.2d 83, 87 (N.C. Ct. App. 2024). That is the case here.
Plaintiffs’ complaint, on its face, presents a single “Claim for Relief” based on three
underlying legal theories, each of which was separately sustained by the Court of
Appeals. See Compl. p. 108 (“Claim for Relief” for “Breach of Trust under the Public-
Trust Doctrine, N.C. Const. art. I, § 38, and N.C. Const. art. XIV, § 57).
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the adequate-remedy issue is “incorporated into the test for alleging a valid Corum
claim”); CCA, 285 N.C. App. at 279, 878 S.E.2d at 298. When the State files a Rule
12 motion asserting sovereign immunity, the Court conducts a three-part test to
determine: (1) whether the plaintiffs’ constitutional rights have been violated; (2)
whether the plaintiffs’ claim is “colorable” (i.e., legally viable); and (3) whether the
plaintiffs lack an adequate state law remedy. Id. at 279, 878 S.E.2d at 298. Thus, if
a court holds that the State lacks sovereign immunity, that holding necessarily
encompasses a determination that no adequate state law remedy exists. Id.

That was the case here. In litigating sovereign immunity, the State had the
opportunity to make arguments on why it believed an adequate state law remedy
existed. Although it did so without much force, the State availed itself of that
opportunity—and failed. In its Rule 12 briefing to this Court, the State cited to and
quoted the very same “absence of an adequate state remedy” language in Corum,
State’s Reply Br. p. 2, and it further argued that the Plaintiffs had an adequate
state remedy “at the ballot box” and “through any other proper avenues™—avenues
that the State claimed were “open to the plaintiffs for redress,” including but not
limited to trying to “change [ ] policies through advocacy.” Id. pp. 2—4.

After this Court rejected the State’s sovereign immunity arguments, the
State made similar adequate-remedy arguments on appeal. The State argued that
“the plaintiffs are not without a judicial remedy regarding their public trust rights,”

positing that “if a commercial fishing operation, or any other private party, is
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actually or constructively prohibiting the plaintiffs from exercising their rights, they
may seek relief in the courts under the common law.” State’s COA Reply Br. p. 25.

The Court of Appeals rejected the State’s sovereign immunity arguments. In
doing so, the Court took great care to carefully consider the third part of the
sovereign immunity test—whether an adequate state remedy exists. The Court did
so for both the Article XIV, Section 5 claim and the Article I, Section 38 claim,
analyzing each of them separately and “looking at whether an adequate state
remedy exists.” CCA, 285 N.C. App. at 280, 878 S.E.2d at 299.

On the Plaintiffs’ Article XIV, Section 5 claim, the Court held as follows:

Finally, looking at whether an adequate state remedy exists, Plaintiffs
seek declaratory and injunctive relief to remedy the State’s breach of
trust. Assuming arguendo the public trust doctrine claim is barred by
sovereign immunity, this remedy cannot be redressed through other
means, as an adequate “state law remedy [does] not apply to the facts
alleged” by Plaintiffs. Thus, alternatively, Plaintiffs have alleged a
colorable constitutional claim for which no other adequate state law
remedy exists. Therefore, sovereign or governmental immunity cannot
bar Plaintiffs’ claim.

Id. at 280, 878 S.E.2d at 299 (internal citation omitted).
Then, as to the Article I, Section 38 claim, the Court held as follows:

Finally, looking at whether an adequate state remedy exists, here
again, Plaintiffs seek declaratory and injunctive relief to remedy the
State’s breach of their duty to protect the right to fish and harvest fish.
Again, presuming arguendo the public trust doctrine claim was to be
barred by sovereign immunity, Plaintiffs’ alleged wrong cannot be
redressed through other means, as an adequate “state law remedy
[does] not apply to the facts alleged” by Plaintiffs. Thus, Plaintiffs have
alleged a colorable constitutional claim for which no other adequate
state law remedy exists. Therefore, sovereign or governmental
immunity cannot bar Plaintiffs’ claim. Consequently, the trial court did
not err in denying the State’s Motion to Dismiss pursuant to Rules
12(b)(2) and (6) on the basis of sovereign immunity.
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Id. at 283, 878 S.E.2d at 300-01 (internal citation omitted).

In sum, the State lost on the issue of sovereign immunity, which necessarily
encompasses the “adequate state remedy” sub-issue, and moreover, it specifically
lost on the “adequate state remedy” issue. Id. at 279, 878 S.E.2d at 298. Having lost
in both this Court and the Court of Appeals, the State is not entitled to a third bite
at the apple, particularly when nothing whatsoever has changed since the State lost
on this issue at the Court of Appeals. Indeed, the State’s brief on this issue is a pure
legal argument, made without citation to a single piece of record evidence, much
less changed circumstances that could theoretically warrant “looking at whether an
adequate state remedy exists” for a third time. Id. at 280, 878 S.E.2d at 299.

Nevertheless, the State insists that when the Court of Appeals held that
sovereign immunity does not bar the Plaintiffs’ public-trust doctrine claim, that
holding was instantaneously “fatal” to Plaintiffs’ Article I and Article XIV claims,
Def.’s Br. p. 19,—in other words, that the Court of Appeals’ opinion itself destroyed
Plaintiffs’ Article I and Article XIV claims. In the State’s view, when the Court of
Appeals used “arguendo” language to reject the State’s argument that sovereign

immunity barred Plaintiffs’ public-trust doctrine claim, what the Court of Appeals
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really meant to do was hold that Plaintiffs’ Article I and Article XIV claims failed
altogether and could not proceed because an adequate state remedy exists.26

If that were true, though, then surely the Court of Appeals would have said
so. Yet it did the opposite. When the Court of Appeals decided Plaintiffs’ Article I
and Article XIV claims, it affirmed in all respects this Court’s denial of the State’s
motion to dismiss, thus remanding the case to proceed on Plaintiffs’ claims under
the public-trust doctrine and Article I and Article XIV, and it ruled squarely in
Plaintiffs’ favor on the “dispositive” issue of whether “Plaintiffs’ claim states a claim
for relief on state constitutional grounds under N.C. Const. Art. XIV, Sec. 5 [and]
N.C. Const. Art. I, Sec. 38.” That appellate mandate is “binding” on “remand of a
case after appeal,” and “must be strictly followed, without variation and departure.”
Bodie v. Bodie, 239 N.C. App. 281, 284, 768 S.E.2d 879, 881 (2015); see also, e.g.,

McKinney v. McKinney, 228 N.C. App. 300, 302, 745 S.E.2d 356, 358 (2013) (same).

26 The Court may have used this language because it foresaw the State trying to
have it both ways in future appellate proceedings—insisting on the one hand that
sovereign immunity bars Plaintiffs’ public-trust doctrine claim, while
simultaneously arguing that this (barred) claim provided Plaintiffs with an
adequate state remedy, so sovereign immunity bars the Article I and Article XIV
claims. Compare with Deminski v. State Bd. of Educ., 377 N.C. 406, 414 n.4, 858
S.E.2d 788, 794 n.4 (2021) (reaffirming that a “defendant cannot assert that [a
claim barred by sovereign immunity] is an adequate state remedy”).

If so, then the Court of Appeals accurately predicted the State’s future
litigation tactics: In a footnote in its summary judgment brief, the State
foreshadows its apparent attempt to argue that Plaintiffs’ public-trust doctrine
claim is barred by sovereign immunity once it believes it is no longer constrained by
“the law of the case.” Def.’s Br. pp. 13—14 n.3.
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To be sure, if the State believed the Court of Appeals got it wrong in its
mandate, it could have petitioned for rehearing. See N.C. R. App. P. 31. Or it could
have sought en banc review. See N.C. R. App. P. 31.1. Or it could have pursued a
petition for discretionary review with the North Carolina Supreme Court. See N.C.
R. App. P. 15. It did none of those things.

Instead, the State went back to the trial court, litigated for another two
years, then filed a motion that essentially asks this Court to conclude that the Court
of Appeals erred when it affirmed the denial of the State’s motion to dismiss and
allowed the Article I and Article XIV claims to proceed. In other words, the State’s
motion suggests that despite the Court of Appeals’ holding that “Plaintiffs have
alleged a colorable constitutional claim for which no other adequate state law
remedy exists” and “[t]herefore, sovereign or governmental immunity cannot bar
Plaintiffs’ claim,” what the Court of Appeals really meant to do was hold that an
adequate state law remedy did exist and, thus, those claims actually fail.

As the State seems to have difficulty appreciating, defying the Court of
Appeals is not something that the State can ask this Court to do. Supra p. 4 n.1. At
most, what the State can ask this Court to do, and what the Court could consider
doing to resolve the State’s motion at this pre-trial stage, is approach this issue the
same way the Court of Appeals did: Unless and until the State withdraws its
sovereign immunity defense to Plaintiffs’ public-trust doctrine claim, then

“assuming arguendo” that the State ultimately prevails on that defense, there is no
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adequate state law remedy for the Article I and Article XIV claims, and thus,
sovereign immunity is lacking and the claims should proceed.

By contrast, granting the State’s motion would be inconsistent with the Court
of Appeals’ decision. Worse, it would allow the State to have it both ways: a pre-trial
dismissal of Plaintiffs’ Article I and Article XIV claims on the theory that the
Plaintiffs’ public-trust doctrine claim gives them an adequate remedy, only for the
State to turn around and argue on appeal—as soon as it believes it is no longer
constrained by the “law of the case”—that the Plaintiffs’ public-trust doctrine claim
is barred by sovereign immunity, leaving the Plaintiffs with no remedy at all.
Indeed, that bait-and-switch tactic appears to be precisely what the State hopes to
achieve. See Def.’s Br. pp. 13—14 n.3.

In sum, the State’s argument is, yet again, an invitation to defy the Court of

Appeals. The State’s adequate-remedy argument should be rejected (again).

CONCLUSION

The State’s motion for summary judgment should be denied.
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Respectfully submitted the 18th day of December, 2024.
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