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MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

I. INTRODUCTION AND SUMMARY 

For over four years, this Court and the Court of Appeals have had before them only 

plaintiffs’ hyperbolic description of the alleged failure of the State’s management of its fisheries 

and the supposed decimation of certain recreational fish stocks. After dozens of depositions, 

including several experts, and the State’s production of nearly two million pages of documents, 

the record now shows the material facts to be uncontested. Putting plaintiffs’ mere allegations 

aside, the facts belie plaintiffs’ story, and their claims fail as a matter of law. 

At the outset, plaintiffs’ constitutional claims face an insurmountable barrier because the 

Court of Appeals has already determined that plaintiffs have an adequate remedy at law regarding 

their constitutional claims. That adequate remedy is their public trust doctrine claim, to which the 

Court of Appeals gave the green light. See Coastal Conservation Ass’n v. State, 285 N.C. App. 

267, 278, 878 S.E.2d 288, 296 (2022) (hereinafter, CCA). As such, the State is entitled to summary 

judgment on plaintiffs’ two constitutional claims. See Corum v. Univ. of N.C., 330 N.C. 761, 784, 

913 S.E.2d 276, 290 (1992) (holding that a party only has a claim for a constitutional violation if 
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available nonconstitutional claims would not sufficiently redress “a violation of a particular 

constitutional right”). 

On the merits of plaintiffs’ public trust doctrine claim, discovery has revealed that the 

undisputed facts categorically refute plaintiffs’ allegation of any violation of the public right to 

fish recreationally. To prevail, plaintiffs must show that “[t]he public” does not “have access to 

harvestable . . . fish” and therefore does not “have a meaningful opportunity to exercise” the public 

trust right to fish. CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. Plaintiffs focus their attention in 

this case on the few coastal species that they prefer to catch. They claim that the alleged dearth of 

these species violates their right to fish. But the right to fish does not guarantee plaintiffs a 

successful recreational fishing trip, nor does it mandate that the State maintain fishable populations 

of any and all species that any member of the public might prefer or that might have been abundant 

or popular in the past. 

The record shows unequivocally that the public has access to harvestable fish—in both 

coastal and inland waters—and therefore has a “meaningful opportunity” to exercise its right to 

fish for recreation. See CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. For example, the best 

available survey data show that a wide variety of recreational species are readily available to be 

caught, and are being caught, in the coastal area. (See Affidavit of Brandi Salmon ¶¶ 6, 19–21).1 

North Carolina coastal recreational fishers are catching upwards of 100,000,000 individual finfish 

per year—well above historic levels—and harvesting generally more than 20,000,000 annually. 

(Id. ¶¶ 20–21). Plaintiffs’ allegation of a decline in North Carolina’s coastal fisheries is also 

directly contradicted by the fact that coastal recreational fishing trips in North Carolina’s coastal 

 
1 All referenced affidavits, deposition transcripts, and exhibits, and certain other supporting 

documents, were filed with the State’s Notice of Filing of Materials in Support of Motion for 

Summary Judgment on November 18, 2024. 
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waters has increased significantly in the past quarter century. In 2022, total saltwater fishing trips 

in North Carolina exceeded that of any other state on the east coast except Florida. (State’s Ex. 

109 at III-134 tbl. III.80). It defies logic that recreational fishers would continue to flock to North 

Carolina’s coastal waters if the fisheries were in such a desperate situation as plaintiffs depict.  

Plaintiffs’ own evidence confirms all this. Plaintiffs’ witnesses testified that the 

populations of red drum and spotted seatrout (commonly known as speckled trout)—two of the 

most popular recreational species in North Carolina according to plaintiff CCA—were “booming” 

and “as good as it’s been in my lifetime,” respectively. (Deposition of Allen Jernigan 19:21–20:1; 

Deposition of Joe Albea 29:11–12, 41:9–11). Plaintiffs themselves testified similarly. Indeed, 

some of the species that top plaintiffs’ wish list are being harvested by recreational fishers in North 

Carolina in numbers comparable to or exceeding harvest in other states on the east coast. (State’s 

Ex. 109 at III-47 tbl. III.21, III-56 tbl. III.27, III-101 tbl. III.57, III-113 tbl. III.65, III-125 tbl. 

III.73). 

And plaintiffs make no allegations of any lack of a meaningful opportunity to harvest 

freshwater species. The public trust right to fish does not distinguish between saltwater and 

freshwater fishing, which is significant because the undisputed evidence shows that most coastal 

recreational fishers are not from the coast. 

The facts show that plaintiffs can go fishing, can reliably catch a variety of different fish, 

and can harvest fish for consumption. Whether each plaintiff can harvest each individual’s favorite 

fish, or whether coastal fishing was allegedly better at some point in history, are not the yardsticks 

by which the public’s right is measured. 
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Plaintiffs may prefer that on their recreational outings to the coast, their favorite species 

are as abundant as plaintiffs recall from years past. But the law should not—and does not—hold 

the State liable when plentiful and varied coastal and inland fishing opportunities still exist. 

Because the undisputed facts show that plaintiffs’ right to fish has not been abrogated, the 

State is entitled to summary judgment. 

II. REGULATORY SETTING REGARDING FISHERIES MANAGEMENT IN 

NORTH CAROLINA 

The evidence and undisputed facts regarding the abundance of fish in North Carolina’s 

public trust waters and the public’s opportunity to access those resources are detailed below in 

section B of the argument, which demonstrates why plaintiffs’ public trust doctrine claim has no 

merit. For context regarding coastal fishing in North Carolina, the State includes here a brief 

discussion of the regulatory setting regarding coastal fisheries management in this state.  

A. The Fisheries Reform Act of 1997 

The State’s management of its marine and estuarine resources dates back over two hundred 

years to when the legislature enacted a law to regulate shellfish harvest. An Act to Prevent the 

Destruction of Oysters, and for Other Purposes, in this State, ch. VI, 1822 N.C. Sess. Law 12 

(restricting what gear may be used to harvest oysters). The State’s current statutory regime is the 

Fisheries Reform Act of 1997 (“FRA”). FRA, ch. 400, 1997 N.C. Sess. Laws 1114. 

The FRA followed a major study that was conducted by the legislatively-created Fisheries 

Moratorium Steering Committee. The Committee’s report recognized the public’s trust rights to 

fishing, but also observed that those rights are “clearly tempered by the government’s need, as 

caretaker of publicly owned resources, to regulate those resources for the overall public good.” 

(State’s Ex. 14 at 15). The Committee also recognized the “difficult position” the State is in 

because it must balance competing public objectives. This task is made more problematic by the 
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backdrop where “for generations, productive commercial and recreational fisheries have 

comprised a fundamental part of North Carolina’s coastal economy and culture” and 

“[c]ommercial fishing has long been the economic backbone of scores of coastal communities.” 

(Id.). Yet, “North Carolina’s inland residents have traditionally journeyed to the coast to fish for 

themselves or to enjoy fresh, local seafood in hundreds of restaurants, and the contribution of 

recreational anglers to local coastal economies has exploded in recent decades.” (Id.). 

Furthering the Committee’s observations, the General Assembly itself “recognize[d] the 

. . . important heritage of traditional full-time and part-time commercial fishing” and “that 

commercial fisheries perform an essential function.” FRA, 1997 N.C. Sess. Laws at 1114. At the 

same time, the legislature acknowledged “that for many citizens fishing is an important 

recreational activity and that recreational fishing is a source of great personal enjoyment and 

satisfaction.” Id. 

A central feature of the management process under the FRA is fishery management plans 

(“FMPs”). The FRA requires that the State adopt FMPs for “all commercially or recreationally 

significant species.” N.C. Gen. Stat. § 113-182.1(a). “The goal of the plans shall be to ensure the 

long-term viability of the State’s commercially and recreationally significant species or fisheries.” 

Id. § 113-182.1(b). Although the “goal” is “long-term viability,” the FMPs’ benchmarks are 

achieving a “sustainable harvest” and ending “overfishing.” Id.  

• Sustainable harvest is the “amount of fish that can be taken from a fishery on a continuing 

basis without reducing the stock biomass of the fishery or causing the fishery to become 

overfished.” N.C. Gen. Stat. § 113-129(14a). A stock becomes overfished when the 

spawning stock becomes too low for the stock to sustain itself at its current level. See id. § 
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113-129(12c). This may occur due to fishing or other causes, many of which are outside 

the State’s control. (Affidavit of Michael S. Loeffler ¶ 16). 

• Overfishing addresses a level of mortality specifically from fishing. Overfishing is the level 

of fishing mortality that prevents a sustainable harvest. N.C. Gen. Stat. § 113-129(12d). 

Each FMP must “[s]pecify a time period” of no more than “two years . . . to end 

overfishing” and “a time period” of no more than “10 years . . . for achieving a sustainable harvest.” 

N.C. Gen. Stat. § 113-182.1(b). However, due to the inherent significant difficulties of assessing 

fish stocks and projecting stock populations, the FRA only requires a minimum “fifty percent 

(50%) probability of achieving sustainable harvest.” Id. § 113-182.1(b)(7). 

B. Fishery management plan development, adoption, and enforcement 

The Marine Fisheries Commission (“MFC”) and the Division of Marine Fisheries 

(“DMF”) are the primary state agencies tasked with management of the State’s marine fisheries, 

including the development and adoption of FMPs. The MFC was created with the purpose, power, 

and duty to “manage, restore, develop, cultivate, conserve, protect, and regulate the marine and 

estuarine resources within its jurisdiction.” N.C. Gen. Stat. § 143B-289.51(b). Its broad powers 

include the authority to regulate fishing gear, practices, and seasons, as well as the size limits and 

maximum quantities of fish that may be taken, possessed, transported, bought, sold, or given away. 

Id. § 143B-289.51(a)(1). 

The MFC is composed of nine appointed citizens who served staggered three-year terms. 

The seats on the Commission are apportioned as follows: 

• Two members who are “actively engaged in, or recently retired from, commercial fishing”; 

• Two members who are “actively engaged in recreational sports fishing in coastal waters”; 
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• Two members “having general knowledge of and experience related to subjects and 

persons regulated by the Commission”;  

• One member connected to the seafood industry; 

• One member who is “actively engaged in the sports fishing industry”; and 

• One member “who is a fisheries scientist”. 

N.C. Gen. Stat. § 143B-289.54(a), (d). 

DMF is a division of the Department of Environmental Quality (“DEQ”). DMF conducts 

the lion’s share of data collection, research, and analysis to support the State’s marine fishery 

management. (Loeffler Aff. ¶ 8). DMF also is responsible for drafting the FMPs, managing the 

FMP process, and developing stock assessments. (Id.). In addition, DMF is largely responsible for 

administering the State’s coastal fishing license programs, including various marine recreational 

and commercial licenses. (Id.). The Marine Patrol is also housed in DMF. (Id.). 

DMF’s process for developing an FMP includes substantial input from the public, advisory 

panels, and the MFC. (Loeffler Aff. ¶ 9). For example, each draft FMP is distributed for public 

review. (Id.). The public also has the opportunity to comment on any FMP throughout the 

development process, including during the scoping stage, as well as at MFC and advisory panel 

meetings. (Id.). The process also involves workshops with species-specific advisory committees 

composed of “commercial fishermen, recreational fishermen, and scientists, all with expertise” in 

the specific fishery that is the subject of the FMP, N.C. Gen. Stat. § 113-182.1(c), as well as review 

by standing committees with broader perspectives. (Loeffler Aff. ¶ 19). Prior to the final adoption 

of an FMP by the MFC, the FMP is circulated for  review to the Secretary of DEQ and a legislative 

committee. (Id.). Ultimately, the FMP that is adopted by the MFC must specify time periods “to 

end overfishing” and “for achieving a sustainable harvest.” N.C. Gen. Stat. § 113-182.1(b). 
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The State has developed FMPs for twelve species. (Loeffler Aff. ¶ 10). In addition, the 

State maintains an FMP for interjurisdictional fisheries. (Id.). Interjurisdictional fisheries are 

fisheries that, due to the interstate nature of the stock, are managed by interstate organizations 

(discussed below). (Id.). The State has determined that the FMPs adopted by these organizations 

meet the requirements of the FRA and the State has adopted these plans under the FRA. (Id.). 

Currently, the State implements plans for twenty-two species or species assemblages in this 

manner. (Id.). FMPs are not self-implementing but are implemented through rules adopted by the 

MFC. See N.C. Gen. Stat. § 113-182.1(f). 

An additional fishery management mechanism is the ability of the director of DMF—also 

known as the Fisheries Director—to issue “proclamations.” N.C. Gen. Stat. § 113-221.1. 

Proclamations are directives that have the force of law, yet are exempt from procedures that apply 

to traditional rules. See id. Therefore, they allow the State to respond to changing fishery conditions 

extraordinarily quickly. See id. § 113-221.1(b). 

C. Relevant fishery management concepts, data, and analytical techniques 

Managing fisheries is a data-intensive and complicated task. Fish are largely unseen, move 

of their own accord, and interact with other species and the environment. (Loeffler Aff. ¶ 11). They 

are influenced by a wide range of dynamic factors that include fishing mortality, predation, disease, 

habitat alteration, pollution, and climate change. (Id.). These factors can dramatically alter key 

parameters such as reproduction, recruitment, migration patterns, and mortality. (Id.). 

Consequently, assessment of a fishery’s health and how it might react to management decisions 

are both immensely challenging and subject to significant uncertainties. (Id.). DMF tackles this 

challenge through a variety of data collection and analysis tools. 

The chief source of recreational fishing data is the Marine Recreational Information 

Program (“MRIP”), which is a state-regional-federal partnership administered by the National 
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Oceanic and Atmospheric Administration. (Loeffler Aff. ¶ 12). MRIP consists of a national 

network of large-scale surveys of the saltwater recreational fishing community. (Id.). The data 

from these surveys are used to estimate marine recreational fish catch and effort information. (Id.).  

For commercial harvest, DMF has developed the trip ticket program. (Loeffler Aff. ¶ 13). 

Commercial fishers who wish to sell their landings must sell to licensed fish dealers, who then 

document the catch on a trip ticket. (Id.). The trip ticket includes such information as the area 

fished, the gear used, and the quantity of species landed. (Id.). Dealers are required to send these 

forms to DMF on a monthly basis. (Id.). 

Another source of information is fishery-independent surveys. (Loeffler Aff. ¶ 14). A 

fishery-independent survey is one that is not associated with a specific fishery, e.g., it does not rely 

on data from shrimp fishers or flounder fishers. (Id.). For example, for decades DMF staff have 

been gathering data on the abundance and distribution of fish in coastal waters by systematically 

fishing their own gill nets and documenting the catch in detail. DMF also collects other data, such 

as by tagging fish, testing gear, etc. (Id.). 

With these data, DMF scientists produce stock assessments, monitor trends, assess 

compliance, and develop fundamental assessment metrics such age-length keys. (Loeffler Aff. ¶ 

15). A stock assessment is a detailed compilation and analysis of a range of data to determine the 

abundance and other characteristics of the species in question. A stock assessment is a vital 

exercise to understand and manage a species. (Id.). From a stock assessment, scientists can 

determine the amount of fish that can be harvested while maintaining the stock going forward. (Id. 

¶ 16). 

In addition to stock assessments, DMF also uses traffic light assessments. (Affidavit of 

Jason Rock ¶ 19). Traffic light assessments are useful for species for which insufficient data are 
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available to complete a stock assessment. (Id.). A traffic light assessment uses available data to 

determine stock characteristics such as recruitment, adult abundance, and production. (Id.). This 

information is boiled down into a metric depicted by relative amounts of a green, yellow, or red 

“signal.” (Id.). Year-to-year trends in the relative levels of green, yellow, and red indicator values 

provide insights and allow managers to make informed management decisions. (Id.).  

D. Other state and regional entities with management responsibilities relating 

to North Carolina’s fisheries 

Although the MFC and DMF have the bulk of the management responsibility for North 

Carolina’s marine fisheries, they do not manage alone. The following state entities also play a role: 

• The General Assembly sets broad policy and requirements through amendments to the 

FRA and other statutes. As mentioned above, a legislative committee reviews all FMPs 

and amendments.  

• The Governor appoints all nine members of the MFC and selects the chair. N.C. Gen. Stat. 

§ 143B-289.54. The Governor also mediates disputes between the MFC and the Wildlife 

Resources Commission (“WRC”). Id. § 113-132(d); see also id. § 143-253. 

• The WRC generally oversees inland fishing whereas the MFC is responsible for coastal 

resources. 15A N.C. Admin. Code 10C .0102, .0103. However, in joint waters—“coastal 

fishing waters in which are found a significant number of freshwater fish”—the two 

agencies share concurrent jurisdiction. N.C. Gen. Stat. § 113-132. 

• DMF partners with a number of educational institutions on studies and research. These 

partners have included North Carolina State University’s (“N.C. State”) Center for Marine 
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Sciences and Technology; N.C. Sea Grant, which is a program at N.C. State; and the 

University of North Carolina’s (“UNC”) Institute of Marine Sciences. 

• The North Carolina Collaboratory is currently overseeing a significant study regarding 

state marine fisheries management. The Collaboratory is largely a research group that was 

established by the General Assembly and draws personnel and expertise from across the 

University of North Carolina System. See N.C. Gen. Stat. § 116-255. The Collaboratory’s 

marine fisheries study is discussed in more detail in section V.D. 

In addition, North Carolina is a member of the Atlantic States Marine Fisheries 

Commission (“ASMFC”), which was formed by interstate compact and includes all coastal states 

from Maine to Florida. See N.C. Gen. Stat. § 113-252. The ASMFC’s jurisdiction includes state 

waters, which extend to three miles offshore. See 16 U.S.C. §§ 5101–5102; Pres. Procl. 5030, 97 

Stat. 1557. The ASMFC acts by majority vote with the states having equal votes. See N.C. Gen. 

Stat. § 113-252. The ASMFC can, and has, set regional catch quotas, season limitations, and bag 

limits, with which the member states must comply. See 16 U.S.C. §§ 5104–5106. 

North Carolina is also a member of both the South Atlantic Fishery Management Council 

(“SAFMC”) and the Mid-Atlantic Fishery Management Council (“MAFMC”). (Affidavit of 

Christopher Batsavage ¶ 7). These councils have jurisdiction over species in federal waters, i.e., 

ocean waters more than three miles from the coast. (Id.).  

III. LEGAL BACKGROUND 

Plaintiffs ground their complaint on three authorities: 

• the public trust doctrine; 

• article I, section 38 of the North Carolina Constitution (hereinafter, the 

Hunt/Fish Amendment); and 
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• article XIV, section 5 of the North Carolina Constitution (hereinafter, the 

Conservation Amendment).2 

A. Public trust doctrine 

Plaintiffs allege that “[t]he public-trust doctrine imposes a fiduciary duty on the State” and 

that “the State has breached [its] duties under the public-trust doctrine.” (3d Am. Compl. ¶¶ 303–

04 (hereinafter, Compl.)). More particularly, plaintiffs allege that “the State has breached its duties 

under the public-trust doctrine by mismanaging North Carolina’s coastal fisheries resources.” (Id. 

¶ 12). Finally, they allege that the State’s “mismanagement” was the cause of the public’s “severely 

curtailed . . . right to fish.” (E.g., id. ¶ 18). 

Under “basic trust principles” (Compl. ¶ 4), an action for breach of fiduciary duty requires 

a showing that (1) a fiduciary duty exists and is owed to the plaintiff, (2) the duty has been 

breached, and (3) the breach proximately caused injury to the plaintiff, e.g., Smith v. Smith, 272 

N.C. App. 539, 546, 846 S.E.2d 819, 825 (2020); Restatement (3d) of Trusts § 100 cmt. e (“A 

trustee who commits a breach of trust is liable for a loss resulting from the breach” but not for any 

loss that would have occurred anyway.).3  

 
2 Plaintiffs have contended that “[t]he complaint pleads a single cause of action under the 

public trust doctrine as incorporated by the North Carolina Constitution.” (Pls.’ Br. in Opp. to 

Def.’s Mot. to Dism. p 7 (May 1, 2021); see also id. at 26 n.11 (disagreeing that the complaint 

raises “independent claims under the Constitution”)). However, the Court of Appeals construed 

the complaint as alleging three separate claims—one claim each under the public trust doctrine, 

the Hunt/Fish Amendment, and the Conservation Amendment. E.g., CCA, 285 N.C. App. at 280, 

878 S.E.2d at 299 (concluding that the “constitutional claim” under the Conservation Amendment 

would be viable if “the public trust doctrine claim” were not); id. at 281, 878 S.E.2d at 299 

(indicating that the “[c]omplaint also alleges a claim arising directly under [the Hunt/Fish 

Amendment]”). The State will address the claims as they were construed by the Court of Appeals, 

i.e., as three distinct claims. 

3 Regarding several legal issues that arise in this memorandum, the State submits that the 

law is as it was presented in the State’s briefing on its motion to dismiss and on appeal (see, e.g., 

Def. Br. in Supp. of Mot. to Dism. pp  7–10 (Mar. 4, 2021)) but recognizes that the law of the case 
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In this litigation, regarding the public trust doctrine, the Court of Appeals wrote that “[t]he 

public must have access to harvestable . . . fish to have a meaningful opportunity to exercise” its 

“right to . . . fish.” CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. The court also referenced the 

State’s “obligation to manage and protect fisheries for the benefit of the general public.” Id. at 278, 

878 S.E.2d at 297. Accordingly, to prevail plaintiffs must demonstrate that the State breached its 

duty by mismanaging its fisheries, and that this mismanagement was the proximate cause of a 

cognizable injury, i.e., that the public was deprived of access to harvestable fish so that it no longer 

has a meaningful opportunity to exercise its right to fish. 

This motion is limited to the question of whether the public has access to harvestable fish 

so that it can meaningfully exercise its right to fish. If plaintiffs cannot demonstrate that the public 

has been deprived of its right to fish, they cannot prevail under any theory. The State also contends 

that plaintiffs cannot show that the State mismanaged its public trust fisheries or that any alleged 

mismanagement caused any deprivation of access to recreational fisheries. But the State need not 

prevail on those issues to be entitled to judgment. So long as the State demonstrates, based on the 

material, undisputed facts, that the public has access to harvestable fish and can meaningfully 

exercise its right of recreational fishing, plaintiffs cannot prevail. 

The contours of the narrow but dispositive question of whether the public has adequate 

access to fish are discussed in more detail in section V.B.1 below. 

B. Hunt/Fish Amendment 

The Court of Appeals summarized the requirements of the Hunt/Fish Amendment as 

“impos[ing] an affirmative duty on the State to preserve the people’s right to fish and harvest fish. 

 

to date is otherwise. For purposes of preserving its rights in this litigation, the State respectfully 

clarifies that its discussion in this memorandum of the applicable law is not intended, and should 

not be interpreted, as an abandonment of its previously briefed positions. 
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This includes some duty to preserve fisheries for the benefit of the public.” CCA, 285 N.C. App. 

at 283, 878 S.E.2d at 300. The court continued that plaintiffs “have alleged facts, which if proven, 

may tend to show the State did not properly manage the fisheries so as to forever preserve the fish 

populations for the benefit of the public.” Id. Thus, this claim appears to share essentially the same 

elements as the public trust claim: the Constitution creates a duty; the State may breach that duty 

by not properly managing its fisheries; and liability may be imposed if public has been deprived 

of its right to fish. 

C. Conservation Amendment 

The Court of Appeals concluded that plaintiffs alleged a colorable claim under the 

Conservation Amendment because they alleged facts that show that “the State did not protect the 

harvestable fish population ‘for the benefit of all its citizenry.’” CCA, 285 N.C. App. at 280, 878 

S.E.2d at 298–99. This conclusion relied on plaintiffs’ allegations that the State had “mismanaged 

the fisheries” in several different ways, and that this “mismanagement . . . has eliminated or, at a 

minimum, severely curtailed the public’s right to fish for [popular fish species].” Id. at 280, 878 

S.E.2d at 298. Accordingly, as with the public trust doctrine claim and the Hunt/Fish Amendment 

claim, this claim too requires that, in order to prevail, plaintiffs must show mismanagement, 

causation, and a deprivation of any meaningful opportunity to exercise the right to fish. 

IV. SUMMARY JUDGMENT STANDARD 

Summary judgment must be granted “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that any party is entitled to a judgment as a matter of 

law.” N.C. Gen. Stat. § 1A-1, Rule 56(c). An issue is material if it constitutes a legal defense or 

would affect the result of the action. Halikierra Cmty. Servs. LLC v. N.C. HHS, 385 N.C. 660, 663, 
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898 S.E.2d 685, 688 (2024). A genuine issue is one that may be maintained by substantial 

evidence. Id. 

“Summary judgment is appropriate if . . . the facts are not disputed and only a question of 

law remains.” Griffith v. Glen Wood Co., 184 N.C. App. 206, 210, 646 S.E.2d 550, 554 (2007) 

(citation and footnote omitted). “The burden is on the moving party to establish the lack of a triable 

issue of fact.” Pridgen v. Hughes, 9 N.C. App. 635, 639, 177 S.E.2d 425, 428 (1970). Once that 

has been done, the burden shifts to the nonmoving party to forecast evidence—not mere 

allegations—that show a genuine dispute as to a material fact. Lowe v. Bradford, 305 N.C. 366, 

371, 289 S.E.2d 363, 367 (1982). 

V. ARGUMENT 

A. Plaintiffs cannot bring any Corum claims because they have an adequate 

remedy under the public trust doctrine. 

The State is entitled to summary judgment on plaintiffs’ claims brought pursuant to the 

North Carolina Constitution under the Hunt/Fish Amendment and the Conservation Amendment 

because plaintiffs have an adequate remedy at law to secure relief for their claims of fisheries 

mismanagement and any resulting lack of access to North Carolina’s coastal fisheries. 

Corum v. University of North Carolina created a “common law cause of action when 

existing relief does not sufficiently redress ‘a violation of a particular constitutional right.’” Askew 

v. City of Kinston, 902 S.E.2d 722, 728 (2024) (quoting Corum, 330 N.C. at 784, 913 S.E.2d at 

290; italics deleted). “[E]xisting relief,” which is referred to in our case law as an adequate remedy, 

“is [relief] that meaningfully addresses the constitutional violation, even if the plaintiff might 

prefer a different form of relief.” Washington v. Cline, 385 N.C. 824, 829, 898 S.E.2d 667, 671 

(2024). Importantly, an adequate remedy is not analyzed by whether a plaintiff can succeed on the 

merits of their nonconstitutional claim, but rather “a plaintiff must at least have the opportunity to 
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enter the courthouse doors and present [their] claim.” Craig v. New Hanover Cnty. Bd. of Educ., 

363 N.C. 334, 340, 678 S.E.2d 351, 354 (2009) (emphasis added). 

A plaintiff also cannot claim entitlement to a Corum claim simply because the otherwise 

available nonconstitutional remedy is not precisely what the plaintiff wants or believes he or she 

should receive. See Taylor v. Wake County, 258 N.C. App. 178, 189–90, 811 S.E.2d 648, 656 

(2018) (holding that plaintiff had an adequate remedy for her claims in the Industrial Commission, 

as opposed to in Superior Court through a Corum claim, even though the Industrial Commission 

had a limitation on available damages she could recover). “[A]n adequate remedy does not mean 

a complete remedy,” nor does it mean “the one the plaintiff might prefer.” Washington, 385 N.C. 

at 829, 898 S.E.2d at 671. 

As a creature of judicial creation, a Corum claim is recognized only in “extraordinary” 

circumstances where the law does not otherwise provide a litigant with access to established claims 

and remedies. Corum, 330 N.C. at 784, 913 S.E.2d at 291. North Carolina courts have held that 

where sovereign or governmental immunity bars a common law or statutory claim, the plaintiff 

does not have an adequate remedy and may proceed under Corum. See, e.g., Craig, 363 N.C. at 

340, 678 S.E.2d at 355.  

Plaintiffs here seek to vindicate the same alleged injury—the deprivation of the right to 

fish in public trust waters—through three separate vehicles: the public trust doctrine, the Hunt/Fish 

Amendment, and the Conservation Amendment. (Compl. ¶¶ 299–308). 

At the outset of this matter, the State moved to dismiss plaintiffs’ complaint on several 

grounds, including sovereign immunity. (Def.’s Mot. to Dism. (Mar. 4, 2021)). This Court denied 

the motion (Order on Mot. to Dism. (July 28, 2021)) and the Court of Appeals affirmed this Court’s 

order, CCA, 285 N.C. App. 267, 878 S.E.2d 288. 
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In its opinion, the Court of Appeals held that sovereign immunity did not bar plaintiffs’ 

“claims implicating the public trust doctrine in this case.” Id. at 278, 878 S.E.2d at 296. Having 

decided that plaintiffs could bring their claims via the public trust doctrine, the court proceeded to 

address whether plaintiffs sufficiently alleged their constitutional claims under Corum. CCA, 285 

N.C. App. at 279–83, 878 S.E.2d at 297–301. However, importantly, the court only addressed 

these issues in the alternative and “presuming arguendo a public trust doctrine claim is otherwise 

barred by sovereign immunity.” Id. at 279–81, 878 S.E.2d at 297–99 (emphasis added). 

In holding that plaintiffs adequately pleaded a claim under the Conservation Amendment, 

the Court of Appeals conducted an analysis under the three-part test set out by the North Carolina 

Supreme Court. Id. at 279, 878 S.E.2d at 298. Relevant here is the court’s analysis of the third 

prong—that there must be no adequate state remedy. On this, the court said: 

Finally, looking at whether an adequate state remedy exists, Plaintiffs seek 

declaratory and injunctive relief to remedy the State’s breach of trust. Assuming 

arguendo the public trust doctrine claim is barred by sovereign immunity, this 

remedy cannot be redressed through other means, as an adequate “state law remedy 

[does] not apply to the facts alleged” by Plaintiffs. Craig, 363 N.C. at 342, 678 

S.E.2d at 356. Thus, alternatively, Plaintiffs have alleged a colorable constitutional 

claim for which no other adequate state law remedy exists. Therefore, sovereign or 

governmental immunity cannot bar Plaintiffs’ claim. 

 

Id. at 280, 878 S.E.2d at 299 (emphasis added).  

Similarly, in holding that plaintiffs adequately pleaded a claim under the Hunt/Fish 

Amendment the court caveated its holding as being in the alternative, stating “presuming arguendo 

the public trust doctrine was to be barred by sovereign immunity, plaintiffs’ alleged wrong cannot 

be redressed through other means, as an adequate ‘state law remedy [does] not apply to the facts 

alleged’ by Plaintiffs.” Id. at 283, 878 S.E.2d at 300 (citing Craig, 363 N.C. at 342, 678 S.E.2d at 

356).  
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The Court of Appeals’ holding with respect to plaintiffs’ constitutional claims was 

explicitly in the alternative and only assuming arguendo that sovereign immunity barred plaintiffs’ 

public trust doctrine claim. Yet, the Court of Appeals expressly held that sovereign immunity does 

not bar plaintiffs’ public trust doctrine claim. Id. at 279, 878 S.E.2d at 297. That holding, which 

the Court of Appeals reached prior to addressing plaintiffs’ two constitutional claims, is fatal under 

Corum to plaintiffs’ constitutional claims. 

The State disputes the merits of plaintiffs’ public trust doctrine claim. Nevertheless, the 

mere fact that the parties are engaged before this Court on the merits of that claim demonstrates 

conclusively that plaintiffs “at least have the opportunity to enter the courthouse doors and present 

[their] claim.” Craig, 363 N.C. at 340, 678 S.E.2d at 354. Plaintiffs’ constitutional claims therefore 

cannot satisfy the requirements of Corum and the State is entitled to summary judgment on 

plaintiffs’ constitutional claims. 

B. The State is entitled to summary judgment on plaintiffs’ public trust 

doctrine claim because the public has not been denied access to harvestable 

fish. 

The undisputed facts show that there is a wide variety of fish available for harvest in the 

State’s public trust waters. Despite downward trends in some coastal species, over the past few 

decades the overall catch by coastal recreational anglers has increased substantially, and the 

number of trips taken by those fishers has risen significantly as well. Even regarding the few 

species that plaintiffs prefer, catch numbers are relatively high compared to other states along the 

east coast. Plaintiffs may complain that it is more difficult than it used to be for them to catch some 

of the coastal species that they prefer, but the applicable law does not cater to the narrow desires 

of the few. Overall, the data show that recreational fishing opportunities—including for freshwater 

species in inland waters—remain strong and recreational fishers are undeterred by any alleged 

deficiencies. By any measure, the public’s right to fish has not been unlawfully impaired. 
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1. Legal standards governing the public’s right to fish 

In holding that sovereign immunity did not bar plaintiffs’ claim under the public trust 

doctrine, the Court of Appeals determined that “[t]he public must have access to harvestable . . . 

fish to have a meaningful opportunity to exercise” its right to fish. CCA, 285 N.C. App. at 275, 

878 S.E.2d at 295. Thus, the level of “access to harvestable . . . fish” that is needed is informed by 

whether the level provides for a “meaningful opportunity to exercise” the right to fish. 

A “meaningful opportunity” is something more than zero. See, e.g., Deminski v. State Bd. 

of Educ., 377 N.C. 406, 414, 858 S.E.2d 788, 794 (2021) (no “meaningful opportunity” where 

access was “prevented”). But a “meaningful opportunity” is also not necessarily coextensive with 

what the party seeking the opportunity desires or demands. Common Cause v. Forest, 269 N.C. 

App. 387, 393, 838 S.E.2d 668, 673 (plaintiffs had a “meaningful opportunity” to exercise their 

“right to . . . instruct their representatives,” N.C. Const. art. I, § 12, even though the bill was enacted 

only 48 hours after it was introduced), disc. rev. denied, 376 N.C. 543, 851 S.E.2d 375 (2020); see 

also State v. Ross, 216 N.C. App. 337, 345–46, 720 S.E.2d 403, 409 (2011) (similar conclusion 

regarding the confrontation clause). 

In CCA, for the proposition that “the public must have access to harvestable . . . fish to 

have a meaningful opportunity to exercise” the right to fish, the court relied on United States v. 

Washington, 853 F.3d 946 (9th Cir. 2017), aff’d w/o op., 584 U.S. 837, 201 L. Ed. 2d 200 (2018). 

CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. In Washington, the court gauged the amount of 

fish to which the plaintiffs were entitled by reference to the purpose for which the plaintiffs’ right 

to fish was created (in that case by an Indian treaty). 853 F.3d at 965. Here, the right at issue in the 

case is the right to fish primarily recreationally. Therefore, the right should be construed to that 

end. 
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Moreover, the Court of Appeals clearly recognized the sprawling nature of plaintiffs’ 

public trust claim, stating, “Plaintiffs’ claims are broadly premised on the State’s dominion over 

public trust property and obligation to enforce the public trust. . . . Plaintiffs are bringing an action 

directly against the State for an alleged breach of its obligation to manage and protect fisheries for 

the benefit of the general public.” CCA, 285 N.C. App. at 277, 878 S.E.2d at 297 (emphasis added). 

Thus, whether the right has been unlawfully impaired must be viewed from the vantage point of 

“the general public” and not the individual fisher. 

Plaintiffs’ evidence demonstrates why this must be so. Plaintiffs and their witnesses and 

experts provided conflicting testimony on what fish they target. Their preferences derive from 

differences in taste, fight of the fish, fishing gear, and several other factors. For example, plaintiff 

Debra Fox does not target flounder because she is “not a flounder person” and “just do[es]n’t like 

the fish itself” (Deposition of Debra Fox 20:17–19) but plaintiff Patrick Sasser has targeted 

flounder for much of his life (Deposition of Patrick Henry Sasser 34:13–21; 47:14–20). Plaintiffs’ 

expert Dr. Daniel believes that fishers move when they encounter a school of bluefish because 

bluefish are “a pain in the neck” (Deposition of Dr. Louis Daniel 295:21–296:1), but plaintiffs’ 

witness Allen Jernigan has customers who like to target bluefish because they like to eat them and 

find bluefish attractive to fish because they fight (Jernigan Dep. 63:10–14). And although 

plaintiffs’ witness Doug Mumford “would target spot” and catch croaker (Deposition of Doug 

Mumford 12:11–20), plaintiffs’ witness Cameron Boltes testified that he has never intentionally 

caught croaker or spot (Deposition of Cameron Boltes 20:13–24).  

The above testimony demonstrates that public anglers are not a monolithic group. The 

ninety plaintiffs in this action represent but a tiny fraction of the annual participation in the State’s 

coastal fisheries. For example, in 2022 the State issued over 485,000 coastal recreational fishing 
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licenses, which does not even include the thousands of lifetime licenses issued in previous years. 

(Salmon Aff. ¶ 22). 

There can be no serious contention that the public trust doctrine caters to the personal 

preferences of the few even if those few chose to be plaintiffs in a lawsuit. There is no basis in law 

that a self-appointed subset of the public can arrogate to itself the right to choose which species of 

public trust fish the State must favor. The only tenable rule is that the State’s duty extends to the 

public as a whole and is not species specific. Accordingly, any conflicts in the testimony regarding 

which fish are preferred are not material, and any contention that certain recreational species must 

be prevalent to vindicate the public’s right to fish is erroneous. 

Likewise, even if a few individuals offer that they have difficulty catching species that 

were once more plentiful or present similar anecdotal evidence, that does not conflict with the 

evidence showing that the public as a whole has ample access to fish. The issue in this case is 

whether “[t]he public . . . ha[s] access to harvestable . . . fish” and therefore “ha[s] a meaningful 

opportunity to exercise” its right to fish. CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. The Court 

need not adjudicate the facts regarding any individual plaintiffs’ alleged fishing difficulties or their 

suppositions regarding other’s experiences. 

Finally, a “meaningful opportunity” to exercise a right does “not require [the State] to 

guarantee” the individual any measure of success. State v. Kelliher, 381 N.C. 558, 570, 873 S.E.2d 

366, 376 (2022) (quoting Graham v. Florida, 560 U.S. 48, 75, 176 L. Ed. 2d 825, 845 (2010)). 

Indeed, the General Assembly has defined the verb to fish as the actions immediately related to 

“an attempt” to capture a fish “whether successful or not.” N.C. Gen. Stat. § 113-130(5) & (7); see 
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also Fish, Merriam-Webster Dict. (2024)4 (defining the verb to fish to mean “to attempt to catch 

fish”). 

Accordingly, the right to fish affords the recreational fishing population as a whole an 

adequate resource level such that the attempt to catch a fish recreationally is meaningful. There is 

no need to parse what that exact level is in this case because the evidence unerringly shows that 

the right has not been lost by any conceivable measure. In particular, as shown below, the 

undisputed evidence demonstrates that there is an abundance and variety of both coastal and 

freshwater fish available to catch and harvest.  

2. As a matter of law, plaintiffs cannot show that the public does not have 

a meaningful opportunity to fish under the public trust doctrine 

because the undisputed evidence shows there is an abundance of coastal 

fish available.  

A movant may prevail on summary judgment “by showing through discovery that the 

opposing party cannot produce evidence to support an essential element of his claim.” 

Collingwood v. Gen. Elec. Real Estate Equities, Inc., 324 N.C. 63, 66, 376 S.E.2d 425, 427 (1989). 

From the opposite lens, summary judgment is precluded if there is “substantial evidence” of a 

genuine issue of fact. Curlee v. Johnson, 377 N.C. 97, 101, 856 S.E.2d 478, 481 (2021). 

“Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to 

support a conclusion and means more than a scintilla or a permissible inference.” Id. (citation and 

quotation marks omitted). Speculation or conjecture is an insufficient basis on which a litigant may 

survive a motion for summary judgment. Estate of Tipton v. Delta Sigma Phi Fraternity, Inc., 264 

N.C. App. 313, 321–22, 826 S.E.2d 226, 233 (2019). 

 
4 https://www.merriam-webster.com/dictionary/fish (visited Nov. 13, 2024). 
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The State’s evidence shows that the public has not been deprived of its right to fish. The 

facts gleaned through discovery demonstrate that plaintiffs cannot muster substantial evidence in 

opposition. Therefore, summary judgment for the State is warranted.  

 While plaintiffs have focused their critique on six coastal finfish—Atlantic croaker, 

flounder, spot, spotted seatrout, striped bass, and weakfish—many other coastal species are 

commonly available to recreational fishers. From the sounds and estuaries, recreational fishers 

commonly catch and harvest (in addition to the six species just referenced) black drum, bluefish, 

kingfish, mullet, northern puffer, pigfish, red drum, shark, sheepshead, silver perch, and Spanish 

mackerel. (Salmon Aff. ¶ 19). The State’s ocean waters stretch from the shore out three miles. In 

these waters, recreational fishers commonly catch and harvest (in addition to most of the plaintiffs’ 

favorites) Atlantic bonito, black drum, bluefish, cobia, Florida pompano, little tunny, kingfish, 

king mackerel, mullet, northern puffer, pigfish, red drum, shark, sheepshead, and Spanish 

mackerel. (Id.). Indeed, plaintiffs’ witness testified that “Eastern North Carolina is a world-class 

fishery” in that “you just have the variety available to you in an easy-to-get timely fashion.” (Albea 

Dep. 55:11–56:21; see also State’s Ex. 109 at III-13 tbl. III.1).  

Looking at all coastal species, the number of finfish caught—both harvested and released—

has generally been increasing for decades. Whereas recreational coastal fishers consistently caught 

fewer than an estimated 60,000,000 individual finfish per year prior to 2000, they caught nearly 

100,000,000 in 2022 and exceeded 100,000,000 in several recent years. (Salmon Aff. ¶ 20; State’s 

Ex. 109 at III-14 tbl. III.2). The six highest catch years occurred in the decade from 2013 to 2022—

the last years for which data have been compiled. (Id.). The total number of finfish harvested by 

coastal anglers remains generally well north of 20,000,000 fish and the current five-year average 

of recreational finfish harvest exceeds what it was in the early years of the FRA. (Salmon Aff. ¶ 
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21; State’s Ex. 109 at III-14 tbl. III.2). These undisputed facts refute plaintiffs’ contention that 

their right to fish has been unlawfully infringed. 

Even regarding many of the species about which plaintiffs complain, the data show that 

North Carolina fishers are landing significant numbers. Plaintiffs’ expert Mr. Gentner 

characterizes MRIP as “the best survey in the world for doing what it was designed to do[.]” 

(Deposition of Brad Gentner 48:7–9; see also Salmon Aff. ¶ 6 (“MRIP is still today considered 

the best available data of its type for marine recreational fishing.”)). Thus, “the best survey in the 

world” estimated that 1,963,400 spotted seatrout were harvested recreationally in North Carolina 

in 2022, the most in any state on the Atlantic coast. Georgia was a distant second with less than 

half North Carolina’s harvest by number, and only about a third of North Carolina’s recreational 

harvest by weight. (State’s Ex. 109 at III-101 tbl. III.57). Furthermore, although down from 

historic peaks, MRIP data estimated that in 2022: 

• 1,110,382 Atlantic croaker were harvested recreationally in North Carolina (third highest 

harvest on the east coast); 

• 112,095 weakfish were harvested recreationally (the most on the east coast); and 

• 1,197,147 spot were harvested recreationally. 

(Id. at III-45 tbl. III.20, III-111 tbl. III.64, III-113 tbl. III.65, III-123 tbl. III.72, III-125 tbl. III.73). 

And these are only the harvest numbers. The amounts that were caught and released recreationally 

were several times the harvest numbers. (Id. at III-45 tbl. III.20, III-99 tbl. III.56, III-111 tbl. III.64, 

III-123 tbl. III.72). 

The MRIP data further show that recreational fishers are taking more and more trips to 

North Carolina’s coastal waters. According to MRIP data, in 2022 there were an estimated 

20,575,213 coastal fishing trips taken in North Carolina. (State’s Ex. 109 at III-15 tbl. III.3). This 
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was the second most estimated fishing trips in any state on the east coast, trailing only Florida. (Id. 

at III-134 tbl. III.80). Recreational fishing trips in North Carolina in 2022 exceeded those in 

neighboring Virginia and South Carolina combined by a wide margin. (Id.). In contrast, prior to 

1997 when the FRA was enacted, the highest estimated annual number of coastal fishing trips in 

North Carolina was only 12,112,788. (Id. at III-15 tbl. III.3). 

These data, which do not even include freshwater fishing, demonstrate that the public is 

fishing North Carolina’s coast in ever greater numbers. The public would not be spending more 

time and money at North Carolina’s coast to fish if it truly had no “meaningful opportunity to 

exercise” its public trust right to fish. See CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. 

There are no material disputes of fact regarding the availability of fish. By any measure, 

the public has a meaningful opportunity to exercise its right to fish and is in fact robustly exercising 

that right. 

3. As a matter of law, plaintiffs cannot show that the public does not have 

a meaningful opportunity to fish under the public trust doctrine 

because the undisputed evidence shows that there is an abundance of 

freshwater fish available.  

Plaintiffs and their experts have limited their discussion of species to certain coastal fish 

stocks. There are also numerous locations throughout the State, ranging from the coast to the 

mountains, where anglers can fish in freshwater. (Deposition of Frederick Allen Harris 49:13–

58:7, 100:2–104:13). Freshwater fish, managed solely under WRC jurisdiction, are managed 

nearly exclusively for the benefit of recreational fishers. (Id. at 46:16–47:9). Plaintiffs’ witness 

Fred Harris, a former employee of the WRC, which regulates inland fishing, testified that popular 

recreationally fished species in waters under WRC jurisdiction include several species of trout, 

largemouth bass, striped bass, crappie, bluegill, channel catfish, and several sunfish species 

including redbreast sunfish. (Id. at 48:2–17). Largemouth bass, bluegill, redbreast sunfish, catfish, 
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and crappie are ubiquitous and found across North Carolina. (Id. at 48:22–49:12, 104:10–13). Mr. 

Harris testified that North Carolina undertakes stocking efforts to maintain the trout population, 

which is doing well. (Id. at 49:13–23). In addition, largemouth bass, which are the most popular 

fish under WRC jurisdiction because they grow large and fight on the fishing line when caught, 

have a healthy stock. (Id. at 56:13–57:11). Mr. Harris testified that the bluegill, redbreast, chain 

pickerel, crappie, and sunfish populations are all doing well. (Id. at 100:2–104:13). Notably, the 

bulk of the fish species about which Mr. Harris testified are not only doing well and are available 

to be fished, but they are also located in State-managed fisheries with no commercial sector, 

eliminating any use competition. (See id. at 35:18–24). 

The availability of fishing opportunities in inland areas is significant for the fishing public 

in North Carolina. DMF licensing data show that over the past ten years 80% of all coastal 

recreational fishing licenses sold have been issued to individuals residing outside North Carolina’s 

twenty coastal counties. (See State’s Ex. 109 at I-45 to I-53 tbl. I.29; N.C. Gen. Stat. § 113A-103 

(identifying the twenty counties of the coastal area under the Coastal Area Management Act)). 

Well over 300,000 inland residents purchased a coastal fishing license each year from 2013 to 

2022. Although these figures do not include lifetime licenses that were sold before 2013 and that 

are still valid, it clearly demonstrates that a significant number of individuals fishing at the coast 

are from areas where noncoastal fishing opportunities may be available. 

This is of no small moment. As the Court of Appeals in CCA indicated, the public trust 

doctrine includes a right to fish, which requires that “[t]he public must have access to harvestable 

. . . fish to have a meaningful opportunity to exercise” its right to fish. 285 N.C. App. at 275, 878 

S.E.2d at 295. The court gave no indication that this access and meaningful opportunity is limited 

to only coastal waters or saltwater angling. 
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The court was correct to do so. The legal test for the reach of the public trust doctrine is 

whether waters are navigable in fact. The doctrine does not differentiate between saltwater and 

freshwater. All waters that are susceptible of navigation in their natural state are subject to the 

public trust. Gwathmey v. State ex rel. Department of Env’t, Health, & Natural Res., 342 N.C. 287, 

294–301, 464 S.E.2d 674, 678–82 (1995). Some other jurisdictions have assessed the reach of the 

public trust doctrine, at least in part, by whether waters are subject to lunar tides. E.g., Op. of the 

Justices, 649 A.2d 604, 609 (N.H. 1994) (“New Hampshire has long recognized that lands subject 

to the ebb and flow of the tide are held in public trust.”); Lowcountry Open Land Trust v. State, 

552 S.E.2d 778, 783 n.6 (S.C. Ct. App. 2001) (“[T]he public trust doctrine applies to all lands 

beneath waters influenced by the ebb and flow of the tide.” (quotation marks and citation omitted)). 

Had North Carolina adopted the ebb-and-flow test, that test might have served as a basis for 

distinguishing between coastal waters and inland waters. But the Supreme Court explicitly rejected 

the lunar tides test precisely because it would exclude from the public trust “the great length of our 

rivers, extending far into the interior” of the State. Gwathmey, 342 N.C. at 295, 464 S.E.2d at 679 

(quoting Wilson v. Forbes, 13 N.C. 30, 34 (1828)). 

Accordingly, the undisputed availability of recreational fishing opportunity in North 

Carolina’s inland waterways further erodes plaintiffs’ claim that the public’s right to fish has been 

unlawfully impaired. 

4. Testimony from plaintiffs and their witnesses further demonstrates 

that there are ample fish available to the general public. 

As discussed above, whether the public has adequate access to fish does not turn on the 

preferences and experiences of a few individuals. Nevertheless, plaintiff CCA testified that to 

determine whether there “was [a] reasonable chance to catch species traditionally important to 

North Carolina citizens” it relied in part on “anecdotal evidence from citizens.” (Deposition of 
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CCA (Nifong) 13:18–14:5; see also id. at 15:22–16:5). But even if the Court were to consider 

anecdotal evidence, plaintiffs and their witnesses testified about the general abundance of a variety 

of fish species, including some of the species about which they now complain:  

• Plaintiffs’ witness and CCA member Joe Albea testified that he targets spotted sea trout 

and red drum, and occasionally targets striped bass and flounder. (Albea Dep. 29:8–13). 

Mr. Albea testified that, in his opinion, spotted sea trout is the most important recreational 

fish in North Carolina. (Id. at 44:11–22). With respect to the availability of spotted sea 

trout, the seventy-year-old Mr. Albea testified that “[i]n the last five years, our spotted sea 

trout population has grown in size and in numbers to be as good as it’s been in my lifetime.” 

(Id. at 7:15–16, 41:9–11). Mr. Albea noted in his deposition that recreational anglers are 

also targeting black drum and sheepshead, because these species are available, and they are 

good to eat. (Id. at 45:14–24). Mr. Albea classified North Carolina’s fisheries as “world 

class” for “the variety of fishing opportunities” and “one of the best places in the world if 

you like to fish.” (Id. at 55:11–56:21).  

• Plaintiffs’ witness and CCA member Richard Andrews testified during his deposition that 

spotted seatrout fishing is currently good in North Carolina, and that he sees a “nice 

stratified age class of [spotted] trout[.]” (Deposition of Richard Andrews 23:17–24:4). Mr. 

Andrews testified that red drum (also commonly called redfish) are also doing well, and 

that there is a stratified age class within the red drum stock, which is indicative of a healthy 
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stock. (Id. at 26:9–13; see also id. at 73:16–21 (testimony about catching striped bass year- 

round)).  

• Plaintiff Debra Fox testified that as a subsistence fisher5 she typically tries to catch a fish 

from which she can get four fillets, i.e., four portions. (Fox Dep. 13:4–19). This typically 

means a fish that is over 22 to 23 inches long. (Id.). Ms. Fox agreed that she can find 22 to 

23-inch red drum “pretty easily,” and that most days she will get a fish. (Id. at 13:15–19, 

17:5–7). Ms. Fox has seen “plenty” of red drum during her fishing trips. (Id. at 21:24–

22:1).  

• Plaintiffs’ witness Allen Jernigan, who operates a fishing guide service, testified that his 

guide operation targets red drum, spotted seatrout, black drum, flounder, and striped bass. 

(Jernigan Dep. 12:3–9). He also testified that the red drum population is “booming” in the 

Neuse River and parts of the Pamlico River. (Id. at 19:21–20:1). Mr. Jernigan’s guide 

service has targeted a lot more black drum in the past few years as a harvestable fish. (Id. 

at 32:21–33:13). Mr. Jernigan also testified that the blue fish population in North Carolina 

is doing well in the Neuse River, with the ability to catch four to nine-pound fish. (Id. at 

63:1–9).  

• Plaintiffs’ witness Doug Mumford testified that, in his experience, there are “a lot” of red 

drum in North Carolina. (Mumford Dep. 14:17–15:8). In addition to saltwater fishing, Mr. 

Mumford engages in freshwater fishing and targets bass, sunfish, bream, bluegill, 

pumpkinseed (a sunfish species), shellcracker (another sunfish species), and catfish. (Id. at 

 
5 Ms. Fox was the only subsistence fisher that plaintiffs offered as a witness. Given that 

Ms. Fox agreed that she can catch fish to eat “pretty easily,” this case reduces to a dispute about 

plaintiffs’ right to fish for recreation. 
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63:7–64:19). Mr. Mumford testified that there is a huge abundance of spotted seatrout in 

the upper part of the Neuse River, and that in the last four years the spotted seatrout fishing 

has been “phenomenal.” (Id. at 66:7–67:10, 70:2-4). He testified further that fishers can 

catch black drum anywhere that the salinities are above seven or eight parts per thousand. 

(Id. at 110:12–18). Finally, he testified that he and other fishers can reliably catch the 

following fish in inshore and inlet waters in North Carolina: striped mullet, shad, tarpon, 

Spanish mackerel, bluefish, sheepshead, kingfish, cobia, pigfish, white perch, spotted 

seatrout, and red drum. (Id. at 111:9–126:6). 

• Plaintiff Patrick Sasser testified that he fishes for spotted seatrout, red drum, flounder, king 

mackerel, and Spanish mackerel. (Sasser Dep. 41:18–22). Mr. Sasser testified that he loves 

fishing for Spanish mackerel, can catch them, and that he believes the stock is in fairly 

good condition. (Id. at 42:5–6, 44:17–24). For Mr. Sasser, any day on the water is a good 

day on the water (id. at 49:12–14), and Mr. Sasser fishes “[a] lot. As much as possible” (id. 

at 17:15–16). 

• Plaintiffs’ witness Seth Vernon testified that in his fishing guide business out of 

Wrightsville Beach, North Carolina, his customers are mainly seeking to fly fish and sight 

fish. (Deposition of Seth Vernon 40:13–16). The predominant species they seek is red drum 

because they have access to them year-round. (Id. at 40:23–24). Mr. Vernon and his family 

also target red drum when they go fishing for recreation and personal use. (Id. at 41:23–

42:1). 

The above testimony reflects that there are a variety of fish that are both available to be 

caught and that plaintiffs and their witnesses are actually catching. And these available fish 

correspond to the preferences of the members of plaintiff CCA. In 2023, CCA conducted a survey 
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of its members which asked, among other things, what were the survey respondents’ top one to 

three favorite gamefish to target when fishing in North Carolina’s coastal waters. (State’s Ex. 102 

at 1; State’s Ex. 19; Deposition of CCA (Sneed) 37:18–38:7, 42:13–17). The survey showed that 

the top favorite fish for the 635 survey respondents were spotted seatrout and red drum. (State’s 

Ex. 102 at 1; State’s Ex. 19). These are the same species that plaintiffs and their witnesses describe 

as having a “booming” population (Jernigan Dep. 19:21–20:1) and “in numbers [are] as good as 

it’s been in [plaintiffs’ member’s] lifetime” (Albea Dep. 41:9–11). Even if this Court were to 

consider plaintiffs’ anecdotal evidence, there remains no genuine issue of material fact that the 

general public has a meaningful opportunity to exercise its right to fish. 

* * * 

For all these reasons, the material, undisputed facts show that the “[t]he public . . . ha[s] 

access to harvestable . . . fish” and therefore “ha[s] a meaningful opportunity to exercise” the public 

trust right to fish. CCA, 285 N.C. App. at 275, 878 S.E.2d at 295. Because the established facts 

show that plaintiffs cannot prove their case, the State is entitled to judgment. 

C. The State is entitled to summary judgment on the merits of plaintiffs’ 

challenges under the Hunt/Fish Amendment and the Conservation 

Amendment. 

As shown above, plaintiffs’ extant claim under the public trust doctrine precludes their 

Corum claims under the Constitution. But even if this Court were to entertain such claims, the 

Court should award summary judgment to the State. 

At the outset, plaintiffs face an insurmountable hurdle stating their claim under the 

Hunt/Fish Amendment because the amendment was not adopted until 2018. The evidence does 

not show any substantial degradation of fishing opportunities from the levels that existed in 2018. 

Therefore, plaintiffs cannot show an impairment of this 2018 vintage constitutional right to fish. 
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“[C]onstitutional amendments generally are presumed to operate prospectively. In fact, 

constitutional amendments apply only prospectively in all but the most extraordinary 

circumstances.” 16 Am. Jur. 2d Const. L. § 50 (2024) (footnotes omitted); see Rankin v. Gaston 

Cnty., 173 N.C. 683, 92 S.E. 719 (1917) (affirming the validity of an act that was enacted one day 

before a constitutional amendment that would have prohibited it). At least regarding statutes, our 

courts adhere to the rule that “[a] statute will not be construed to have retroactive effect unless that 

intent is clearly expressed or arises by necessary implication from its terms.” In re Will of Mitchell, 

285 N.C. 77, 79–80, 203 S.E.2d 48, 50 (1974). Our Supreme Court “has stated that ‘every 

reasonable doubt is resolved against a retroactive operation of a statute.’” State v. Green, 350 N.C. 

400, 404, 514 S.E.2d 724 (1999) (quoting Hicks v. Kearney, 189 N.C. 316, 319, 127 S.E. 205, 207 

(1925)); see also Hicks, 189 N.C. at 319, 127 S.E. at 207 (“[W]ords ought not to have a 

retrospective operation unless they are so clear, strong and imperative that no other meaning can 

be annexed to them, or unless the intention of the Legislature cannot be otherwise satisfied.” 

(quoting 25 Ruling Case L. 787)). 

The text of the Hunt/Fish Amendment demonstrates that it was forward looking only. The 

amendment states that “[t]he right of the people to hunt, fish, and harvest wildlife is a valued part 

of the State’s heritage and shall be forever preserved for the public good.” N.C. Const. art. I, § 38 

(emphasis added). Interpreting this language, the Court of Appeals summarized that the General 

Assembly’s intent when drafting the amendment was “to create an affirmative duty on the State to 

preserve the right of the people to fish and harvest fish.” CCA, 285 N.C. App. at 282, 878 S.E.2d 

at 300 (emphasis added). As the court indicated, the word preserve means “to keep safe from 

injury, harm or destruction.” Id. (quoting Preserve, Merriam-Webster’s Collegiate Dict. 328 (7th 

ed. 1970)). Thus, the intent of the amendment was merely to keep plaintiffs’ fishing rights safe 
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from injury, harm, or destruction. It was not intended to enhance those rights to some greater but 

unspecified level.  

There is no language in the Hunt/Fish Amendment that clearly points to retroactivity. To 

be sure, the amendment states that the right to fish “is a valued part of the State’s heritage.” N.C. 

Const. art. I, § 38. The Court of Appeals did not opine on the import of the word heritage in the 

amendment but amicus curiae Professor Kalo did. Professor Kalo wrote in support of plaintiffs 

and identified himself as “a leading authority on coastal law and the public trust doctrine in North 

Carolina.” Mot. for Leave to File Amicus Curiae Br. of Prof. Joseph J. Kalo 1, CCA, No. COA21-

654 (Feb. 10, 2022). Professor Kalo concluded that the “heritage” clause “simply expressed the 

value the State places on its hunting and fishing heritage.” Amicus Curiae Br. of Prof. Joseph J. 

Kalo 10, CCA, No. COA21-654 (Feb. 10, 2022). Therefore, this word does not indicate an intent 

to make the Hunt/Fish Amendment retroactive. 

For these reasons, the Hunt/Fish Amendment does not operate retroactively, does not 

impose liability on the State for management decisions that occurred in some cases decades before 

its adoption, and does not require the State to rebuild fisheries to some historical, unidentified level 

that pre-dates the amendment’s adoption. Thus, so long as public had at least the fishing 

opportunity that existed in 2018, then its right to fish has not been impaired.6 

Plaintiffs have never contended that their right to fish has been substantially degraded from 

the levels that existed in 2018. For example, regarding such species as Atlantic croaker, river 

herring, southern flounder, spot, striped bass, and weakfish, plaintiffs contend that the damage to 

 
6 To clarify, the State is not asserting that plaintiffs are guaranteed the level of fishing 

opportunity that existed in 2018. Under the amendment, they have a “right to fish” that has only 

been enshrined in our constitution since 2018. Because the express intent of the amendment was 

to “preserve” that right, the benchmark for that right can be no greater than the fishing opportunity 

that existed in 2018 for the simple reason that the State cannot “preserve” what did not exist. 
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the stocks occurred well before 2018. (E.g., Compl. ¶¶ 129, 207, 221, 251). Accordingly, the fact 

that the Hunt/Fish Amendment was not added to the Constitution until 2018 is fatal to plaintiffs’ 

claim under this amendment. 

Regardless, under either the Hunt/Fish Amendment or the Conservation Amendment, 

plaintiffs have access to a substantial and varied population of fish. The evidence assembled above 

amply demonstrates that plaintiffs cannot carry their burden to show that the State’s fisheries are 

below any conceivable minimum constitutional threshold that would require judicial intervention.  

D. The State has appropriately managed its public trust fisheries.  

Plaintiffs have alleged that the State has mismanaged its public trust fisheries, and the Court 

of Appeals observed that the State has an “obligation to manage and protect fisheries for the benefit 

of the general public.”7 CCA, 285 N.C. App. at 278, 878 S.E.2d at 297. As discussed above, a 

conclusion by the Court that plaintiffs cannot show that the public has been denied a meaningful 

opportunity to exercise its right to fish necessarily defeats their public trust doctrine claim. 

Nevertheless, the State includes here a very brief and merely illustrative discussion of the 

management issue only to provide some balance on these contextual issues to the extent they may 

bear at most indirectly on the directly germane issues that are discussed above. 

 
7 Managing trust resources for the benefit of the general public does not preclude allowing 

commercial use of the resource and commercial use of public trust fisheries is historically well-

established. See, e.g., Gwathmey, 342 N.C. at 304, 464 S.E.2d at 684 (allowing the State to grant 

away in fee public trust lands without reserving any public trust rights); State’s Ex. 20 at 1 & fig.1 

(documenting substantial commercial catch of spot, croaker, trout, and shrimp in North Carolina 

a century ago). The General Assembly, when it enacted the Fisheries Reform Act, found “that 

commercial fishermen perform an essential function by providing wholesome food for the citizens 

of the State.” FRA, ch. 400, 1997 N.C. Sess. Laws 1114. Therefore, it “recognize[d] the need . . . 

to balance the commercial and recreational interests through better management of these 

resources.” Id. 
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• Shrimp trawling. Shrimp trawling is heavily regulated by the State. Approximately 50% of 

the State’s nearly 2.2 million acres of internal coastal waters (coastal waters excluding the 

Atlantic Ocean) are closed to shrimp trawling. (Affidavit of Daniel Zapf ¶ 5). This includes 

areas designated as primary, secondary, and special secondary nursery areas for finfish and 

many other categories of sensitive and important areas. (Id.); see also 15A N.C. Admin. 

Code 3J .0401, 3L .0205. The State also requires the use of bycatch reduction devises 

(“BRDs”). (Id. ¶ 6). BRDs are devices that are incorporated into shrimp trawl nets that 

allow finfish to escape. (Id.). 

• Gill nets. Gill nets are a heavily regulated, highly selective gear used in North Carolina. 

Estuarine gill nets are primarily managed under the State’s incidental take permits for sea 

turtles and for Atlantic sturgeon. (Rock Aff. ¶ 10; Affidavit of Barbie Byrd ¶¶ 6–14 

(describing the history of incidental take permits for sea turtles and Atlantic Sturgeon in 

North Carolina)). Gill net management measures are found in species-specific FMPs, rules, 

and proclamations. (Rock Aff. ¶ 10). Regulations include, among other things, 

requirements regarding fishing times and areas, mesh size, attendance of nets, yardage, and 

quantities of fish harvested and possessed. (Id.).  

• Atlantic croaker, spot, and weakfish. Harvest of these species is down in states coastwide 

and not just in North Carolina. (Batsavage Aff. ¶ 6; Zapf Aff. ¶¶ 9–10). Because these 

species migrate across state boundaries, they are appropriately managed coastwide by the 

ASMFC. (Batsavage Aff. ¶ 4; Zapf Aff. ¶¶ 7–8). While harvest is down, the ASMFC has 

not determined that the Atlantic croaker and spot populations have declined. (Zapf Aff. ¶¶ 

9–10). Several fisheries independent sampling surveys indicate that abundance of Atlantic 

croaker and spot is either increasing or staying stable. (Id.). Regarding weakfish, the most 
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recent ASMFC stock assessments determined that natural mortality is most likely the factor 

for the coastwide decline in that stock’s abundance and is hampering recovery. (Batsavage 

Aff. ¶ 6). 

• River herring. North Carolina’s river herring stock is currently overfished. In 2012, the 

MFC instituted a complete harvest moratorium that has been in place every year for over a 

decade. (Godwin Aff. ¶ 7). However, the status of North Carolina’s river herring stock is 

not an outlier. Low abundance of river herring has led to harvest moratoria up and down 

the Atlantic coast. (Id. ¶ 8). Despite these moratoria, the latest ASMFC coastwide stock 

assessment indicated that river herring stocks remain “depleted” coastwide compared to 

historic levels. The “depleted” moniker was utilized instead of “overfished” or 

“overfishing” to account for factors other than fishing that have contributed to the decline, 

including habitat loss, predation, and climate change. (Id.). 

• Striped bass. Estuarine striped bass in North Carolina are experiencing declines like many 

stocks of striped bass from the Chesapeake Bay to Florida. (Id. ¶ 15). The North Carolina 

Estuarine Striped Bass FMP utilizes two geographic management units. The northern unit 

includes the Albemarle Sound Management Area (“ASMA”) and the Roanoke River 

Management Area (“RRMA”) which are collectively referred to as the A-R stock, and the 

southern unit is the Central/Southern Management Area (“CSMA”) or the CSMA stock. 

(Id. ¶ 9). 

The A-R stock is currently overfished and overfishing is occurring. In response to 

this, in January 2024, a harvest moratorium was implemented for the A-R stock until such 

time that the population improves to a level capable of supporting sustainable harvest. (Id. 

¶ 10). Striped bass require flowing, freshwater habitats to spawn successfully and 



 
 

 

38 

 

conditions such as temperature, rainfall, and river flows are important factors in 

determining the number of juveniles produced annually and ultimately the stock 

abundance. (Id. ¶ 11). The latest stock assessment acknowledged that these other factors 

have likely been contributing to the chronic poor recruitment and low spawning stock 

biomass that has been observed since the early 2000s and ultimately the current low 

abundance of the stock. (Id.). 

 CSMA striped bass are unique among coastal stocks because the stock has been 

supplemented with hatchery raised fish on a rotational basis since the 1970s. (Id. ¶ 12). 

Due to a variety of pressures, including fishing pressure, pollution, and physical alteration 

of the environment, stocking has become necessary to maintain the Tar-Pamlico, Nuese 

and Cape Fear stocks of striped bass. (Id.). Moratoria for striped bass stocks in certain 

rivers within the CSMA have been instituted since 2008. (Id. ¶ 13). In 2019 a complete 

harvest moratorium was instituted for the entire CSMA to protect year classes that had 

potentially recently spawned in the Tar-Pamlico and Nuese Rivers consistent with the 

State’s stocking objectives. (Id. ¶ 14). 

• Southern flounder. Declines in abundance of southern flounder and management 

challenges regarding this species have not been isolated to North Carolina. The species has 

seen large declines throughout its entire range in the south Atlantic, as well as throughout 

its range in the Gulf of Mexico. (Loeffler Aff. ¶ 18). The species is likely to be significantly 

impacted by changing environmental factors which are not fully understood. (Id.). 

Plaintiffs’ expert witness Dr. Daniel was the Director of DMF in 2013 when the 

MFC approved Amendment 1 to the southern flounder FMP in an attempt to end 

overfishing of that stock. When asked why he believed that the measures that were 
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implemented at that time did not end overfishing, he testified that “there was really no way 

to quantitatively determine what the reductions were, because we didn’t have any quota, 

and so there was no control on the catches.” (Daniel Dep. 250:5–14). DMF has resolved 

that issue and is currently managing southern flounder with a quota on both recreational 

and commercial catch. (See Loeffler Aff. ¶ 19). Furthermore, the most recent southern 

flounder FMP adopted a 72% reduction in total annual removals, much more than the 52% 

reduction that was determined by the 2018 stock assessment to be needed to end the 

overfished status. (Id.). Accordingly, North Carolina is currently taking a conservative 

approach to managing this stock. 

• Fishery management study. In 2021, the General Assembly directed the North Carolina 

Collaboratory to “conduct a study on the overall status of the coastal and marine fisheries 

regulated by the State.” Current Ops. Approps. Act of 2021, ch. 180, § 8.11(a), 2021 N.C. 

Sess. Laws 833, 961. The Collaboratory was directed to analyze long-term trends and to 

“develop policy recommendations to better manage the overall health and viability of the 

State’s fisheries and fisheries habitats.” Id. The study will cover several species, including 

croaker, river herring, southern flounder, spot, spotted seatrout, striped bass, and weakfish. 

Id.; (Deposition of Dr. Joel Fredrick Fodrie 48:15–17). The study will incorporate a wide 

range of data and confront its subject from several angles. (See generally Pls.’ Ex. 147). 

The research team is composed of nine principal investigators from UNC Chapel 

Hill, UNC Wilmington, East Carolina University, and N.C. State, plus their assistants. 

(Fodrie Dep. 39:20–40:13; Pls.’ Ex. 147 at 8). The researchers have strictly limited their 

communications with DMF in order to maintain the study’s independence. (Fodrie Dep. 

46:10–47:2). The team is planning to prepare a draft report—which will be a public 
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document—by mid-March and to finalize the study and report its findings and 

recommendations to the General Assembly by the legislature’s June 2025 deadline. (Fodrie 

Dep. 65:5–66:11); Act of Mar. 17, 2022, ch. 6, § 2.10, 2022 N.C. Sess. Laws 40, 45. 

VI. CONCLUSION 

As demonstrated above, plaintiffs cannot show that the public has been deprived of any 

meaningful opportunity to exercise its right to fish. Consequently, they cannot show that their 

public trust rights have been abridged or that there is any cause for judicial intervention in the 

State’s management of public trust fisheries. On the undisputed facts, plaintiffs’ public trust 

doctrine claim cannot succeed, and nor can their constitutional claims. Accordingly, for all of the 

foregoing reasons, the State is entitled to summary judgment on all claims. 
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