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ISSUE PRESENTED

Did the Superior Court err by concluding that article I, section 38
and/or article XIV, section 5 of the North Carolina State
Constitution constitutionalized the common law public trust
doctrine and thereby waived the State’s sovereign immunity to
claims under the public trust doctrine?

INTRODUCTION

This appeal asks the Court to resolve whether the common law public trust
doctrine has been incorporated into the Constitution, thereby waiving the State’s
sovereign immunity to claims under that doctrine. Under the public trust doctrine,
the public may access certain lands and waters—primarily navigable waters and
the underlying lands—to conduct specific activities subject to the State’s authority
to regulate these activities and to convey public trust lands. The plaintiffs allege
that they have a public trust doctrine right to fish in coastal waters and that the
right has been infringed on because commercial fishing has reduced the
availability of certain fish in those waters. They allege that the public trust
doctrine requires the State to remedy this alleged infringement by regulating
commercial fishing to better serve the plaintiffs’ interests.

However, no statute waives the State’s sovereign immunity from suits under
the public trust doctrine, nor does any judicial decision from this State indicate
such a waiver. To find an avenue for their claim, the plaintiffs therefore turn to the

State Constitution. They contend that article I, section 38 (the “Hunt/Fish



Amendment”) and article XIV, section 5 (the “Conservation Policy Amendment”)
each incorporate the common law public trust doctrine and thus afford them a
Corum claim to enforce the doctrine.

But neither amendment mentions the public trust doctrine or implicitly
constitutionalized it. The Conservation Policy Amendment explicitly establishes
only that environmental conservation is a “policy” and “proper function” of the
State. It provides the State with a constitutional basis for a broad range of
conservation programs. It does not, however, require the State to take action to
engage in any particular conservation activity, let alone implement the plaintiffs’
conception of the public trust doctrine. Indeed, long after the Conservation Policy

Amendment was ratified, the Supreme Court confirmed that “[t]he public trust

doctrine is a common law doctrine” with no “constitutional basis.” Gwathmey v.

State ex rel. Dep’t of Env’t, Health, & Nat. Res., 342 N.C. 287, 304, 464 S.E.2d 674,

684 (1995).
The text and history of the Hunt/Fish Amendment make clear that its

)«

purpose is to protect the plaintiffs’ “right . . . to hunt, fish, and harvest wildlife”
from infringement by the State. That is, it limits State action; it does not require

the government to take action to implement the plaintiffs’ conception of the
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public trust doctrine. Therefore, the plaintiffs cannot avoid sovereign immunity by

re-labeling their common law claim as constitutional.?

STATEMENT OF THE CASE

The plaintiffs filed the complaint on November 10, 2020. (R p 3) The
defendant—the State—moved to dismiss, in part based on sovereign immunity, in
lieu of answering. (R p 118 9 1) The State’s motion was heard by the Honorable G.
Bryan Collins, Jr. in Civil Superior Court in Wake County on June 9, 2021, and the
court later denied the motion. (R pp 218-19)

The State filed a notice of appeal on August 26, 2021. (R pp 221-22) The
parties settled the record by agreement on November 9, 2021. (R p 225) That same

day, the State filed the record and the appeal was docketed.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

This case is before the Court on interlocutory review from the denial of a
motion to dismiss based on sovereign immunity. The State based its motion on

Rule 12(b)(1), (2) and (6). (R p 18 9 1) “[T]his Court has consistently held that . . .

I For a number of reasons, the State disagrees that there is even a cause of
action against the State under the North Carolina public trust doctrine. For
example, the public trust doctrine does not require the State to actively manage
fisheries in any particular way. But those issues are not presently before the Court
in this sovereign immunity-based appeal.



_4_

denial of Rule 12(b)(2) motions premised on sovereign immunity are sufficient to

trigger immediate appeal under section 1-277(b).” Can Am S., LLC v. State, 234 N.C.

App. 119, 123-24, 759 S.E.2d 304, 308 (2014).

Additionally, the denial of a motion to dismiss may be appealed if it “affects
a substantial right.” See N.C. Gen. Stat. §§ 1-277(a), 7A-27(b)(3)(a). Sovereign
immunity is not just a defense to liability but is an immunity from suit altogether.

E.g., Doe v. Charlotte-Mecklenburg Bd. of Educ., 222 N.C. App. 359, 363, 731 S.E.2d

245, 248 (2012). An order denying a motion to dismiss on sovereign immunity
grounds would, if not appealed immediately, subject the State to suit and thereby
require the State to forfeit the very right that the doctrine protects. Therefore,
such an order affects a substantial right and is immediately appealable. E.g., id.;

see also Doe v. City of Charlotte, 273 N.C. App. 10, 22, 848 S.E.2d 1, 10 (2020)

(explaining that if an interlocutory appeal regards sovereign immunity, the
appellant can demonstrate that the appeal is proper by “rely[ing] on citation to
precedent” and no further showing is necessary).

In this case, the plaintiffs assert a claim ostensibly under the Constitution.
However, this Court has held that a plaintiff cannot avoid sovereign immunity by
wrapping a common law claim in constitutional garb, and therefore cannot avoid

interlocutory appellate review either. Deminski v. State Bd. of Educ., 269 N.C. App.
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165, 168-69, 837 S.E.2d 611, 613-14 (2020), rev'd on other grounds, 377 N.C. 406,

2021-NCSC-58; Doe, 222 N.C. App. at 362-65, 731 S.E.2d at 248-49.

The plaintiffs’ asserted constitutional claim is just a re-labeled claim under
the public trust doctrine. As the Supreme Court has held, and as is discussed in
more detail below, “[t]he public trust doctrine is a common law doctrine” with no
“constitutional basis.” Gwathmey, 342 N.C. at 304, 464 S.E.2d at 684. Therefore, the
plaintiffs’ claim rises or falls under the common law and not under any legal right
created by the Constitution. The plaintiffs cannot avoid interlocutory review by
improperly interposing the Constitution to shield their common law claim from
sovereign immunity.

The record amply demonstrates that the plaintiffs’ claim is nothing more
than a dressed up common law claim. As the plaintiffs made clear in the first

sentence of the complaint, “[t]his lawsuit is about the State of North Carolina’s

failure to satisfy its obligations under the public-trust doctrine.” (Rp 4 91
(emphasis added)) Although the plaintiffs contend that the public trust doctrine

was “ratified” by the Constitution, id., they clarified that “[t]he public trust

doctrine imposes [the] duty on the State” that is the core of their legal theory. (R p
147) They then argued in detail that “the State’s obligations” arise “under the
public trust doctrine” and that the courts have “recognized the State’s obligations

under the public trust doctrine.” (R pp 158-66) Indeed, the very standard of



liability that the plaintiffs seek to apply under the Constitution—whether their

rights have been “substantially impair[ed]” (R p 39 ¥ 98 n.9; see also R p 161)— is

found nowhere in the two constitutional provisions on which the plaintiffs rely but

is instead taken directly from public trust doctrine case law. See, e.g., Ill. Central

R.R. Co. v. Illinois, 146 U.S. 387, 435, 36 L. Ed. 1018, 1036 (1892); State ex rel. Rohrer

v. Credle, 322 N.C. 522, 526, 369 S.E.2d 825, 827 (1988). Accordingly, plaintiffs’
claim arises under the common law public trust doctrine and therefore the State’s

interlocutory appeal based on sovereign immunity is proper.

STATEMENT OF THE FACTS

L. The State comprehensively regulates commercial and recreational
fishing in North Carolina’s coastal waters with the goal of ensuring
the long-term viability of fishery resources.

Fishing in coastal waters is overseen by the Marine Fisheries Commission
and the Division of Marine Fisheries.2 N.C. Gen. Stat. §§ 113-129, -132(a), -181(a).
The Commission is a board of nine members. Three members are from the
commercial fishing and seafood industries, and three are drawn from recreational
and sport fishing interests. The final three posts are for two members with relevant

general knowledge and one scientist. Id. § 143B-289.54. The Commission is

2 Inland fisheries are regulated by the Wildlife Resources Commission. N.C.
Gen. Stat. §§ 113-129, -132(b). Ocean waters beyond three miles off the coast are
governed by federal law. See 16 U.S.C. §§ 1802(11), 1811(a).



charged with a statutory “dut[y]” to “[m]anage, restore, develop, cultivate,
conserve, protect, and regulate the marine and estuarine resources within its
jurisdiction.” Id. § 143B-289.51(b). In relevant part, the Commission is tasked with
adopting rules to govern fishing and fishery resources, and with adopting fishery
management plans. Id. § 143B-289.52(a).

The administration of the Commission’s rules falls to the Department of
Environmental Quality’s Division of Marine Fisheries, which is headed by the
Fisheries Director. See N.C. Gen. Stat. § 113-128(4a). “It is the duty of the
Department to administer and enforce the provisions of” the laws “pertaining to
the conservation of marine and estuarine resources,” and the Department must
“make every reasonable effort to carry out [this] dut[y].” Id. § 113-181.

The State’s modern regulatory regime dates to the Fisheries Reform Act of
1997. In that act, the General Assembly “recognize([d] the . . . important heritage of
traditional full-time and part-time commercial fishing” as well as “that for many
citizens fishing is an important recreational activity and that recreational fishing is
a source of great personal enjoyment and satisfaction.” Fisheries Reform Act of
1997, ch. 400, 1997 N.C. Sess. Laws 1114, 1114. The General Assembly also prescribed
that the Commission has a “duty . . . [t]o provide fair regulation of commercial and

recreational fishing groups in the interest of the public.” N.C. Gen. Stat. § 143B-

289.52(a)(2).



The Fisheries Reform Act requires fishery management plans for
“commercially or recreationally significant species.” N.C. Gen. Stat. § 113-182.1(a).
“The goal of the plans shall be to ensure the long-term viability of the State’s
commercially and recreationally significant species or fisheries.” Id. § 13-
182.1(b)(1).

Each plan must “[i|nclude conservation and management measures that will
provide the greatest overall benefit to the State, particularly with respect to food
production, recreational opportunities, and the protection of marine ecosystems,
and that will produce a sustainable harvest.” N.C. Gen. Stat. § 113-182.1(b)(3). Plans
must also “[rJecommend management actions pertaining to the fishery or
fisheries.” Id. § 113-182.1(b)(2).

After the Division prepares a plan, the Commission adopts it, and then the
Commission adopts rules to implement the plan. N.C. Gen. Stat. § 113-182.1(a), (f).
The Commission may adopt rules that govern:

(1) Time, place, character, or dimensions of any methods or
equipment that may be employed in taking fish;

(2) Seasons for taking fish; [and]

(3) Size limits on and maximum quantities of fish that may be
taken, possessed, bailed to another, transported, bought, sold,
or given away.

Id. §§ 113-182(a), 143B-289.52(a)(1).
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The highly dynamic nature of fisheries necessitates significant flexibility in
the State’s regulatory regime in order to respond to quickly changing conditions.
Accordingly, the Fisheries Director may issue “proclamations” that have the force
of law. Through proclamations, the Director may “suspend|[ ] or implement][ |, in
whole or in part, particular rules of the Commission that may be affected by
variable conditions.” N.C. Gen. Stat. § 113-221.1(b). The usual rulemaking

procedures of chapter 150B “do[ ] not apply to proclamations.” Id. § 113-221.1(a) .3

II.  The public trust doctrine allows the public to access certain waters for
fishing and other uses, but subject to the State’s plenary authority.

The State holds title to lands that are submerged beneath navigable waters.

E.g., Town of Nags Head v. Cherry, Inc., 219 N.C. App. 66, 71, 723 S.E.2d 156, 159

(2012). It holds these lands not as a common proprietor, but in trust for the benefit
of the public. Id. The public may access these lands and the overlying waters for a

variety of purposes, such as transportation, recreation, commerce, and fishing.

E.g., Parker v. New Hanover Cty., 173 N.C. App. 644, 653, 619 S.E.2d 868, 875
(2005). These are the basics of the discrete state-law doctrine commonly known as

the public trust doctrine.

3 Proclamations are publicly accessible here:
http://portal.ncdenr.org/web/mf/proclamations-current (last accessed Dec. 1,
2021).
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The public’s use of public trust areas, for example to fish, is subject to the
State’s authority. The State may regulate activities on public trust properties under
its police power, and may intervene to protect public access by, for example,

removing obstructions from public trust property. E.g., Weeks v. N.C. Dep’t of Nat.

Res. & Cmty. Dev., 97 N.C. App. 215, 225-26, 388 S.E.2d 228, 234 (1990); State v.

Twiford, 136 N.C. 603, 606, 48 S.E. 586, 587 (1904). Moreover, the State may convey
public trust lands to private parties and thereby extinguish entirely the public’s
access to those lands. To do so, the public trust doctrine only requires that the
State convey the lands “expressly . . . in fee simple and without reservation of any
public trust rights.” Gwathmey, 342 N.C. at 304, 464 S.E.2d at 684. Otherwise, any
conveyance reserves an easement in favor of the public to continue to access the

lands and waters for public trust purposes. E.g., Shepard’s Point Land Co. v. Atl.

Hotel, 132 N.C. 517, 44 S.E. 39 (1903). In addition, private parties may seek to
protect their rights of access and use when those rights come into conflict with the

actions of other private parties. E.g., Fish House, Inc. v. Clarke, 204 N.C. App. 130,

693 S.E.2d 208 (2010); Bauman v. Woodlake Partners, LLC, 199 N.C. App. 441, 447-

54, 681 S.E.2d 819, 824-28 (2009).

Further relevant contours of the public trust doctrine are discussed below.
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III. The plaintiffs allege that the State has allowed commercial fishing to
diminish certain fish stocks, which allegedly infringes on their public
trust right to fish.

The plaintiffs allege that the stocks of certain fish species have declined
significantly over the past few decades, thus impairing the plaintiffs’ right to fish
for personal use. The plaintiffs generally identify commercial fishing activities as
the direct cause of the current state of these fishery resources. But they aver that
the State—both the executive and legislative branches—have a duty under the
public trust doctrine to manage commercial fishing in order to avoid these alleged
impacts to recreational fishing. (See, e.g., R pp 2, 6-8, 10, 72 99 3, 8-12, 18, 185)

To show liability, the plaintiffs allege three “critical failure[s]” by the State.
First, they allege that the State has allowed and continues to allow “shrimp
trawling in areas populated with juvenile fish of multiple species[ |]” and “the use of
‘unattended’ gillnets.” (R p 14 9 28)

Shrimp trawling uses a roughly cone-shaped net that is hauled along the sea
floor by a trawl boat. Shrimp and other organisms enter the open end of the net
and collect toward the closed end as the ship pulls the net. (R p 35 9 86)

Gillnets are nets that are suspended vertically in the water like a curtain
using weights and floats. The openings in the mesh are correlated to the size of the
fish that is desired to be caught. When a fish attempts to swim through the mesh,

its forward progress is arrested by an opening that is too small to allow free
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passage, but its gills catch on the mesh so that it cannot back out. (R p 57 99 145-
46)

The plaintiffs’ main complaint regarding both shrimp trawling and gillnets is
bycatch. (R pp 39, 57 19 100, 144) Bycatch refers to fish or other marine species
that are caught unintentionally while fishing for a different species. For example,
shrimp trawl nets also catch Atlantic croaker, spot, and weakfish. (R p 46 9§ 116)
Bycatch results in the waste of a portion of the non-targeted catch. (R p 41 9 103)

The plaintiffs’ second alleged “critical failure” is that the State simply allows
the commercial fishing industry to catch more fish than the fisheries can
sustainably yield. (See R p 14 9 28) This is known as “overfishing.” N.C. Gen. Stat. §
113-129(12d). Certain fisheries are also “overfished,” which is a depleted state where
too few fish remain to sustain harvest of that fishery stock. Id. § 113-129(12c).

The final alleged “failure” that the plaintiffs identify is that many
commercial fishing license holders allegedly do not annually report catching any
fish at all. The plaintiffs attribute this to the licenses either not being used or, as
they suspect, the licensees not reporting their catch as required by law. This, the
plaintiffs surmise, results in an information gap that undermines the State’s efforts
to properly manage the fisheries. (R pp 14-15, 107 99 28, 290)

The plaintiffs aver that the Fisheries Reform Act of 1997 has failed to stem

adequately the impacts of commercial fishing on the State’s recreational fish
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stocks. Mainly, they seem to pin this on the Commission and the Division for not
properly implementing the Act and the fishery management plan process.
However, they also allege that the General Assembly has “a legal duty to enact . . .
laws that adequately conserve and protect coastal fisheries” but that the Fisheries
Reform Act was “inadequate” in this respect. (R pp 72-73 99 185, 188; see also T p
48:17-20)

Despite the plaintiffs’ protestations, commercial fishing is subject to
significant restrictions. For example, about half of all coastal waters are completely
closed to shrimp trawling. These areas include all of Albemarle and Currituck
Sounds, the Neuse and Pamlico Rivers, and all primary and permanent secondary
nursery areas which are important for the development of young finfish. 15A N.C.
Admin. Code 3l .0101(4)(f), 3] .0104(b)(3), 3L .0103(e), 3N .0104, .0105(a), 3R .0114.

As another example, the plaintiffs identify three stocks that they allege are
subject to overfishing, but the State has prohibited all fishing for two of these
stocks—river herring (since 2015) and the Central/Southern Management Area
stock of striped bass (since 2019). (R pp 79, 97-98 99 211 & n.21, 265-66) See 15A
N.C. Admin. Code 3M .0201(c)(1), .0513. In fact, the plaintiffs characterize “the real
problem” regarding striped bass as alleged bycatch and not overfishing. (R p 98 9

266) For the third species—southern flounder—the plaintiffs recognize that
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commercial fishing is already subject to “drastic . . . harvest reductions.” (R p 88 q

237)

IV. The plaintiffs’ theory is that the public trust doctrine imposes a duty
on the State to manage fish stocks to protect their rights and that the
doctrine has been codified in the Constitution.

The plaintiffs contend that “[t]he public-trust doctrine imposes a fiduciary
duty on the State to manage and regulate the harvest of coastal finfish and
shellfish in a way that protects the right of current and future generations of the
public to use public waters to fish.” (R p 5 9 5; see also id. at 110-11 9 300, 303) The
plaintiffs allege that this duty governs both executive and legislative action. (See R
pp 5, 72 9 6, 185) They further contend that under the public trust doctrine
commercial fishing—even by individuals—“must yield in priority” to the “rights of
the broader public.” (R p 6 9 8) This alleged duty commands the State to act to
“restore the public’s right to harvest” specific fish stocks even if the impairment of
the public’s alleged right in those stocks resulted from natural causes. (R p 56 9 142
(“[T]he cause of the decline is irrelevant.”)) According to the plaintiffs, the public
trust doctrine requires the General Assembly, if necessary, to enact laws to manage
the availability of recreational fish stocks that have been depleted by any cause. (R
p 72 9185)

The plaintiffs argue that the common law public trust doctrine has been

codified in the Constitution through the Conservation Policy Amendment and the
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Hunt/Fish Amendment. (E.g., R pp 5-6 9 7) The plaintiffs contend that the State
has breached this constitutionalized public trust doctrine by “substantially

impairing their ability to use State waters to fish.” (R p 112 9 306; see also id. at 39

98 n.9) They have requested that the court enjoin the State from continuing this

breach. (R p 114)

SUMMARY OF THE ARGUMENT

Sovereign immunity bars the plaintiffs’ claim. The Constitution does not
incorporate the public trust doctrine and therefore does not effect a waiver of
sovereign immunity.

The Conservation Policy Amendment establishes only that it is a “policy”
and “proper function of the State” to “preserve” the State’s natural resources. It
does not expressly incorporate the public trust doctrine or any trust concepts.
Unsurprisingly, over two decades after the ratification of the Conservation Policy
Amendment, the Supreme Court confirmed that “[t]he public trust doctrine is a
common law doctrine” for which there is an “absence of a constitutional basis.”
Gwathmey, 342 N.C. at 304, 464 S.E.2d at 684. The General Assembly has also

«“c

recognized that “public trust rights’ . . . . are established by common law,” N.C.
Gen. Stat. § 1-45.1, and has distinguished between “public trust” areas and areas

subject to the Conservation Policy Amendment—“Article XIV, Section 5 of the

North Carolina Constitution,” id. § 13A-113(b)(5). Additionally, the Conservation
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Policy Amendment’s broad, non-mandatory terms mean that it is not self-
executing and therefore not judicially enforceable.

The more recent Hunt/Fish Amendment similarly does not mention the
public trust doctrine or any trust at all. It constitutionalizes only the “right . . . to
hunt [and] fish” with specific reference to “traditional methods.” Like the vast
majority of constitutional rights, the Hunt/Fish Amendment limits the
government’s ability to enact laws and take other actions that would infringe on
protected rights.

The Hunt/Fish Amendment does not direct any government action. By its
own terms, it only reserves the State’s authority to enact statutes, laws or rules “to
(i) promote wildlife conservation and management and (ii) preserve the future of
hunting and fishing” but does not mandate that the State exercise that authority.
This contrasts determinatively with, for example, article I, section 15, which
specifically creates a “duty of the State” to “guard” a “right.”

The Hunt/Fish Amendment was ratified against the backdrop of successful
efforts by animal rights groups to have laws enacted in other states to protect
wildlife at the expense of hunting. Its purpose was to create a firewall against such
laws. Its ratification had nothing to do with the public trust doctrine.

Accordingly, the Constitution does not incorporate the public trust doctrine

and therefore sovereign immunity bars the plaintiffs’ claim.
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ARGUMENT

Standard of Review

This Court reviews under the de novo standard an order denying a motion
to dismiss that raises sovereign immunity as the basis for dismissal. E.g., White v.

Trew, 366 N.C. 360, 362, 736 S.E.2d 166, 168 (2013).

Discussion of Law

This appeal presents a pure question of law: whether the State waived its
sovereign immunity to claims under the common law public trust doctrine by
allegedly incorporating the doctrine into the state’s Constitution. The merits of the
plaintiffs’ claims are not at issue. Nor must this Court resolve whether the
common law public trust doctrine requires the State to manage its fisheries any
differently than it is already. Thus, even assuming arguendo that the facts are as
the plaintiffs allege and that the public trust doctrine creates some duty for the
State to manage fisheries differently, if the public trust doctrine has not been
constitutionalized then the plaintiffs’ claim is barred by sovereign immunity and

the trial court erred by not granting the State’s motion to dismiss.
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THE PUBLIC TRUST DOCTRINE HAS NOT BEEN
CONSTITUTIONALIZED AND THEREFORE THE STATE HAS NOT
WAIVED ITS SOVEREIGN IMMUNITY.

Sovereign immunity bars an action against the State unless the State has

waived immunity or consented to suit. State v. Taylor, 322 N.C. 433, 435, 368 S.E.2d

601, 602 (1988). The plaintiffs cannot show a waiver or consent, either directly or
through re-labeling their common law public trust doctrine claim as one of
constitutional dimension. Accordingly, the trial court erred by denying the State’s
motion to dismiss.

“The public trust doctrine is a common law doctrine.” Gwathmey, 342 N.C.
at 304, 464 S.E.2d at 684. The State has waived its sovereign immunity to some

common law claims and retained immunity to others. Compare Smith v. State, 289

N.C. 303, 320, 222 S.E.2d 412, 423-24 (1976) (waiver for breach of contract claims);

Guthrie v. N.C. State Ports Auth., 307 N.C. 522, 535, 299 S.E.2d 618, 625 (1983)

(waiver for negligence claims), with Kawai Am. Corp. v. Univ. of N.C. at Chapel

Hill, 152 N.C. App. 163, 167, 567 S.E.2d 215, 218 (2002) (no waiver for intentional
torts).

The plaintiffs have not identified any judicial decision from this state that
holds that the State has waived immunity for actions under the public trust
doctrine. Nor have the plaintiffs identified any statute that waives the State’s

immunity in this case. See Guthrie, 307 N.C. at 535, 299 S.E.2d at 625.
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Instead, the plaintiffs try to sidestep the State’s protection from suit by
urging that the public trust doctrine has been incorporated into the Constitution
through the Conservation Policy Amendment and/or the Hunt/Fish Amendment.
These amendments, the plaintiffs argue, afford them a direct constitutional action

under Corum v. University of North Carolina, 330 N.C. 761, 766, 413 S.E.2d 276, 280

(1992), to enforce the public trust doctrine against the State. This argument fails
because, for the many reasons discussed below, the public trust doctrine is a

common law, not a constitutional, doctrine.

A. The Conservation Policy Amendment did not incorporate the
public trust doctrine.

Approved in 1972, the Conservation Policy Amendment states in full:

It shall be the policy of this State to conserve and protect its lands and
waters for the benefit of all its citizenry, and to this end it shall be a
proper function of the State of North Carolina and its political
subdivisions to acquire and preserve park, recreational, and scenic
areas, to control and limit the pollution of our air and water, to
control excessive noise, and in every other appropriate way to
preserve as a part of the common heritage of this State its forests,
wetlands, estuaries, beaches, historical sites, openlands, and places of
beauty.

To accomplish the aforementioned public purposes, the State and its
counties, cities and towns, and other units of local government may
acquire by purchase or gift properties or interests in properties which
shall, upon their special dedication to and acceptance by a law
enacted by a vote of three-fifths of the members of each house of the
General Assembly for those public purposes, constitute part of the
“State Nature and Historic Preserve,” and which shall not be used for
other purposes except as authorized by law enacted by a vote of three-
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fifths of the members of each house of the General Assembly. The
General Assembly shall prescribe by general law the conditions and
procedures under which such properties or interests therein shall be
dedicated for the aforementioned public purposes.

N.C. Const. art. XIV, § 5. For a host of reasons, the Conservation Policy
Amendment does not incorporate the public trust doctrine.
First. “Constitutional interpretation begins with the plain language as it

appears in the text.” N.C. State Bd. of Educ. v. State, 371 N.C. 149, 159, 814 S.E.2d 54,

61 (2018). As the text of the Conservation Policy Amendment demonstrates, the
amendment accomplished two things. The first paragraph established that it is a
state “policy” and “proper function” of the State to engage in “conservation” and
environmental “protect[ion]”; the second paragraph created the State Nature and
Historic Preserve. Nowhere does the amendment expressly mention the public
trust doctrine or incorporate it by implication.

Second. The Supreme Court confirmed the public trust doctrine’s lack of
constitutional footing in its 1995 decision in Gwathmey, 342 N.C. 287, 464 S.E.2d
674. Gwathmey involved a dispute over a core public trust doctrine principle—title
to submerged lands. The Court was faced with the issue of whether the public trust
doctrine could limit the General Assembly’s right to convey submerged lands. The
Court recognized that the Constitution can restrict the General Assembly, but it
held that the public trust doctrine could not limit the legislature’s authority

because “[t]he public trust doctrine is a common law doctrine.” Id. at 304, 464
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S.E.2d at 684. In the Supreme Court’s words, there is an “absence of a
constitutional basis for the public trust doctrine.” Id. This holding was central to
the Court’s resolution of the case.

In the ensuing years, this Court has repeatedly reaffirmed Gwathmey’s

holding, including very recently. E.g., Duke Energy Carolinas, LLC v. Kiser, 2021-

NCCOA-558, 9§ 38 (“[T]he public trust doctrine is a common-law principle

recognized by statute . . ..”), temp. stay granted, No. 398P21 (N.C. Nov. 15, 2021);

Nies v. Town of Emerald Isle, 244 N.C. App. 81, 87, 780 S.E.2d 187, 193 (2015) (“The

public trust doctrine is a creation of common law.”); Bauman v. Woodlake

Partners, LLC, 199 N.C. App. 441, 448, 681 S.E.2d 819, 824 (2009) (Ervin, J.) (“The
rights of the public in waters subject to the public trust doctrine are established by

common law . . ..”); Fabrikant v. Currituck Cty., 174 N.C. App. 30, 41, 621 S.E.2d 19,

27 (2005) (“The public trust doctrine is a common law principle . . . .”); Parker v.

New Hanover Cty., 173 N.C. App. 644, 654, 619 S.E.2d 868, 876 (2005) (separately

listing “our Constitution” alongside “the public trust doctrine” as well as “the

State’s public policy and legislation” as relevant authority); see also Town of Nags

Head v. Toloczko, 728 F.3d 391, 399 (4th Cir. 2013) (referring to “the public trust

common law doctrine”); Robb v. Shockoe Slip Found., 228 Va. 678, 681-82, 324
S.E.2d 674, 676 (1985) (holding that a constitutional provision ratified in 1971 that

“it shall be the policy of the Commonwealth to conserve . . . its natural resources . .
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.. and protect its . . . lands[ ] and waters from . . . impairment” did not

constitutionalize any common law provisions).

Third. The General Assembly’s enactments following the Conservation

Policy Amendment further support the Supreme Court’s unequivocal conclusion

that the public trust doctrine is solely common law. Brannon v. N.C. State Bd. of

Elections, 331 N.C. 335, 346, 416 S.E.2d 390, 396 (1992) (“While the history of

legislative and executive interpretation of the State Constitution is not dispositive,

”»

it adds weight to our construction of [the Constitution].”).

Less than a year after the effective date of the Conservation Policy
Amendment, the General Assembly confirmed the distinction between the
public trust doctrine and the Conservation Policy Amendment by enacting a
statute that separately recognized (1) “[a]reas” subject to “public trust rights”
and (2) “areas” that may fall under the State’s “authori[ty] . . . under Article
XIV, Section 5 of the North Carolina Constitution,” i.e., the Conservation
Policy Amendment. N.C. Gen. Stat. § 13A-113(b)(5) (authorizing the
designation of certain areas for heightened environmental protection).

€«

In 1985, the General Assembly pronounced that “public trust rights’ means

those rights held in trust by the State for the use and benefit of the people of

the State in common. They are established by common law as interpreted by
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the courts of this State.” N.C. Gen. Stat. § 1-45.1 (emphasis added) (barring
adverse possession of state lands that are “subject to public trust rights”).
¢ And in 1998, the General Assembly provided that certain public trust “rights

remain reserved to the people of this State under the common law.”

Although these rights “are a part of the common heritage of the State
recognized by Article XIV, Section 5 of the Constitution of North Carolina,”
they “are established in the common law as interpreted and applied by the
courts of this State.” N.C. Gen. Stat. § 77-20(d) (emphasis added)
(establishing the seaward boundary of coastal lands).

Fourth. The Conservation Policy Amendment’s history compels the same
conclusion reached by the courts and the legislature. The very first sentence of the
first bill that was introduced in the General Assembly to enact the Conservation
Policy Amendment read: “The policy of the State shall be to conserve and protect
its natural resources, environment, scenic beauty and all lands, waters and other

resources which are held in trust for the people of the State.” S. 96, 1st ed., Gen.

Assemb. (Feb. 2, 1971) (emphasis added) (R p 215). This “trust” language was
deleted before the final enactment. Regardless of the precise import of the excised
phrase, it seems highly unlikely that lawmakers would delete a reference to a
“trust” concept yet still intend to import the public trust doctrine by implication

through verbiage that nowhere mentions any “trust.”
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«“

Few principles of statutory construction are more compelling than the
proposition that [the legislature] does not intend sub silentio to enact statutory

language that it has earlier discarded in favor of other language.” McCracken &

Amick, Inc. v. Perdue, 201 N.C. App. 480, 489, 687 S.E.2d 690, 696 (2009) (quoting

INS v. Cardoza-Fonseca, 480 U.S. 421, 44243, 94 L. Ed. 2d 434, 454 (1987)). That

“compelling” principle undermines the plaintiffs’ interpretation of the
Conservation Policy Amendment.4

Fifth. More broadly, the amendment does not obligate the State to manage
fish stocks in any particular way. The only duty prescribed by the amendment is
limited to the operation of the Nature and Historic Preserve, viz.: “The General

Assembly shall prescribe by general law the conditions and procedures under

4 Constitutional scholars to which our appellate courts have repeatedly
turned for guidance concur that the Conservation Policy Amendment did not
constitutionalize the public trust doctrine. E.g., John V. Orth & Paul M. Newby,
The N.C. State Const. 206 (2d ed. 2013) (opining that the Conservation Policy
Amendment evidenced a “heightened recognition of the importance of the
environment” but that “[t]he principal effect of this section . . . is to create the
State Nature and Historic Preserve”); John L. Sanders, “Proposed Amendments,”
Popular Gov't, Sept. 1971, at 14 (indicating that the Conservation Policy
Amendment “declares a public policy of conserving and protecting the natural
resources of the state” that “may serve as a constitutional basis for future state and
local action on these subjects”). Neither of these respected authorities mentioned
the public trust doctrine in their explanations of the Conservation Policy
Amendment.
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which such properties or interests therein shall be dedicated . . . .” The plaintiffs
have not alleged that any resources at issue are part of the Preserve.

Here too, the amendment’s history is illuminating. The initial bill that
would become the Conservation Policy Amendment read, in part: “The General
Assembly in implementing this policy shall include adequate provision for . . . the
protection of . . . estuarine areas . ...” S. 96, 1st ed., Gen. Assemb. (Feb. 2, 1971)
(emphasis added) (R p 215). But this text was excised from the ratified amendment.
Thus, even if this reference to what the “General Assembly . . . shall” do would
have created an affirmative duty to protect recreational fisheries, it was not
included in the Constitution.

Sixth. Finally, the Conservation Policy Amendment does not import any
alleged duty under the public trust doctrine because the amendment is not self-
executing. A self-executing constitutional provision requires no legislative action

for implementation. N.C. Sch. Bds. Ass’n v. Moore, 359 N.C. 474, 512, 614 S.E.2d

504, 527 (2005). “Prohibitory provisions in a Constitution are usually self-executing

to the extent that anything done in violation of them is void.” Kitchin v. Wood, 154

N.C. 565, 568, 70 S.E. 995, 996 (1911). On the other hand, affirmative provisions are

not necessarily self-executing. E.g., Cunningham v. Sprinkle, 124 N.C. 638, 642, 33

S.E. 138, 139 (1899). The purpose of an affirmative self-executing provision is to
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remove from the legislature the discretion to not act. Kitchin, 154 N.C. at 567-68,
70 S.E. at 996.

The Conservation Policy Amendment states a broad “policy” and “function”
of the State to act in an “appropriate way to preserve . . . estuaries,” among many
other resources. This general, permissive language cannot be implemented
without legislative and executive action and is therefore not self-executing. N.C.

Sch. Bds. Ass’n, 359 N.C. at 512, 614 S.E.2d at 527; Piedmont Mem’'l Hosp., Inc. v.

Guilford Cty., 218 N.C. 673, 676, 12 S.E.2d 265, 267 (1940). Where a constitutional

provision is “permissive in terms and not self-executing,” an individual has no
remedy under that provision directly (but claims may exist under implementing

laws). Nash v. Bd. of Comm’rs, 211 N.C. 301, 304, 190 S.E. 475, 477 (1937); Person v.

Bd. of State Tax Comm’rs, 184 N.C. 499, 504, 115 S.E. 336, 340 (1922); see also Robb,
228 Va. at 681-82, 324 S.E.2d at 676 (holding that a constitutional provision that “it
shall be the policy of the Commonwealth to conserve . . . its natural resources . . . .
and protect its . . . lands[ ] and waters from . . . impairment” was “not self-
executing”).

For these reasons, the Conservation Policy Amendment did not
constitutionalize the public trust doctrine and does not allow an end run around

sovereign immunity.
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B. The Hunt/Fish Amendment did not incorporate the public trust
doctrine.

The Hunt/Fish Amendment, which was approved in 2018, provides in full:

The right of the people to hunt, fish, and harvest wildlife is a valued
part of the State's heritage and shall be forever preserved for the
public good. The people have a right, including the right to use
traditional methods, to hunt, fish, and harvest wildlife, subject only to
laws enacted by the General Assembly and rules adopted pursuant to
authority granted by the General Assembly to (i) promote wildlife
conservation and management and (ii) preserve the future of hunting
and fishing. Public hunting and fishing shall be a preferred means of
managing and controlling wildlife. Nothing herein shall be construed
to modify any provision of law relating to trespass, property rights, or
eminent domain.

N.C. Const. art. I, § 38. For several reasons, this amendment did not
constitutionalize the common law public trust doctrine or otherwise create some

affirmative constitutional mandate.

1. The Hunt/Fish Amendment did not expressly or impliedly
incorporate the public trust doctrine.

The Hunt/Fish Amendment, like the Conservation Policy Amendment, did
not expressly incorporate the public trust doctrine or any trust concepts. Instead,
the amendment constitutionalized the “right . . . to hunt, fish, and harvest wildlife”
with specific reference to “traditional methods.”

As the Supreme Court explained in Corum, “[t]he civil rights guaranteed by
the Declaration of Rights in Article I of our Constitution are individual and

personal rights entitled to protection against state action.” 330 N.C. at 782, 413
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S.E.2d at 289 (emphasis added). “The fundamental purpose for” the adoption of

the Declaration of Rights “was to provide citizens with protection from the State's

encroachment upon these rights.” Id. at 782, 413 S.E.2d at 290 (emphasis added).

“Encroachment by the State is, of course, accomplished by the acts of individuals
who are clothed with the authority of the State.” Id. at 782-83, 413 S.E.2d at 290.
This Court also has observed that unless otherwise specified, the “declarations of

rights . . . restrict state government.” N.C. State Bd. of Educ. v. State, 255 N.C. App.

514, 519, 805 S.E.2d 518, 521 (2017), aff'd, 371 N.C. 149, 814 S.E.2d 54 (2018); see also

Teleflex Info. Sys., Inc. v. Arnold, 132 N.C. App. 689, 693, 513 S.E.2d 85, 88 (1999)

(“[T]he declaration of rights in our State Constitution was inserted ‘chiefly to

”

protect the individual from the State.” (quoting State v. Ballance, 229 N.C. 764,

768, 51 S.E.2d 731, 734 (1949))). Thus, the right that is enshrined in the Constitution
is the right to fish without interference “from the State[ ].” Corum, 330 N.C. at 782,
413 S.E.2d at 290.

The phrase “shall forever be preserved” does not encapsulate the public trust
doctrine either. The text is explicit that the thing that “shall” be “preserved”
“forever” is the “right” to “hunt, fish, and harvest wildlife.” In contradistinction, the
Conservation Policy Amendment is titled “Conservation of natural resources”
(emphasis added), but only states a “policy” of conserving these resources, not a

right. Further, there is no indication that the State must protect the fish or game
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itself from third parties like commercial fishers, or from other natural predators or
disease, such that they are available in sufficient numbers to be hunted, fished or
harvested. Indeed, “[t]he Constitution is not intended to protect our rights vis-a-
vis other individuals.” Corum, 330 N.C. at 788, 413 S.E.2d at 293.

There is no reason for this Court to draw some connection between the
Hunt/Fish Amendment and the public trust doctrine that does not exist. The
Hunt/Fish Amendment and the public trust doctrine are nothing more than two
distinct legal provisions that happen to touch—only in part—on a similar broad
subject. This is underscored by their widely divergent scopes. The Hunt/Fish
Amendment affects all hunting and fishing throughout the State, but the public
trust doctrine relates only to certain waterbodies and limited stretches of land. The
public trust doctrine also reaches several activities beyond the scope of the
amendment, e.g., recreation and navigation. Likely the most litigated issues under
the public trust doctrine concern land ownership, which are specifically excluded
from the Hunt/Fish Amendment. See N.C. Const. art. I, § 38 (“Nothing herein shall
be construed to modify any provision of law relating to . . . property rights . .. .”).
These dissimilarities additionally demonstrate that the Hunt/Fish Amendment
was not intended to constitutionalize the public trust doctrine.

With this understanding of the Hunt/Fish Amendment, it should come as

no surprise that no court has recognized it as constitutionalizing the legally
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distinct public trust doctrine. In the only North Carolina appellate court opinion
regarding the public trust doctrine since the adoption of the Hunt/Fish
Amendment, this Court described the public trust doctrine as “a common-law

principle recognized by statute,” with no mention of any constitutional basis for

the doctrine. Duke Energy Carolinas, 2021-NCCOA-558, 9 38.

Moreover, the text of the Hunt/Fish amendment discloses that it does not
create any affirmative duty for the State to manage fishery resources in any
particular way. According to the amendment, the right to fish is limited by any
statutes, laws or rules “to (i) promote wildlife conservation and management and
(ii) preserve the future of hunting and fishing.” By this language, the amendment
indicates that its drafters understood that government regulation may be
necessary to “promote wildlife conservation and management” and “preserve the
future of hunting and fishing.” This is precisely the type of regulation that the
plaintiffs allege the Hunt/Fish Amendment, by supposedly incorporating the
public trust doctrine, requires in this case. (R p 111 19 303 (alleging that the law
requires the State to “manage and regulate the harvest of” certain fish in order to
“protect the right of current and future generations . . . to fish”)) But the
amendment merely reserved this sphere for government action. The amendment
should not be construed to incorporate a mandate to regulate fishery resources in

any particular way, assuming arguendo that such a mandate even exists under the



_31_

public trust doctrine. To construe the amendment in such a way would read into it
a requirement that the drafters clearly left out.

The lack of any intent in the Hunt/Fish Amendment to impose a new duty
upon the State—by incorporating the public trust doctrine or otherwise—is
further demonstrated by contrast with other constitutional provisions that actually
do impose a duty that is analogous to what the plaintiffs suggest exists under the
Hunt/Fish Amendment. As discussed above, the Declaration of Rights generally
restricts the State from infringing on the people’s rights. But in one notable
instance, the Constitution goes further.

Article I, section 15 mandates that “[t]he people have a right to the privilege

of education, and it is the duty of the State to guard and maintain that right.”

(emphasis added); see also N.C. Const. art. IX, § 2(1) (“The General Assembly shall

provide by taxation and otherwise for a general and uniform system of free public
schools . . . . (emphasis added)). From these directives, the Supreme Court
concluded that the State “has the duty of providing the children of every school

district with access to a sound basic education.” Leandro v. State, 346 N.C. 336, 353,

488 S.E.2d 249, 258 (1997); see also Deminski v. State Bd. of Educ., 377 N.C. 406,

2021-NCSC-58 9 20 (finding an education-related right against the State’s lack of

€«

action because the Constitution explicitly required the State to “guard and

maintain th[e] right” to education (quoting N.C. Const. art. I, § 15)).
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When discussing this specific duty, this Court remarked that article I,
section 15 was “[u]nlike other declarations of rights” because it “did not restrict

state government, but rather committed it to an affirmative duty.” N.C. State Bd.

of Educ., 255 N.C. App. at 519, 805 S.E.2d at 521; see also Deminski, 2021-NCSC-58 q

13 (“Article I, Section 15” is “‘[n]ot a restriction on what the state may do” but

”

“requires a commitment to social betterment.” (quoting Orth & Newby, supra, at
62)). And, unlike article I, section 15, the Hunt/Fish Amendment includes no text
that directs the State to act. Therefore, unlike article I, section 15, the Hunt/Fish

Amendment does not create a duty to act by incorporating such a duty from the

public trust doctrine or otherwise.

2. The history and context of the Hunt/Fish Amendment
confirm that the amendment did not incorporate the
public trust doctrine.

€«

As the Supreme Court has counseled, “[c]onstitutional provisions should be

construed in consonance with the objects and purposes in contemplation at the

time of their adoption.” State v. Webb, 358 N.C. 92, 94, 5091 S.E.2d 505, 509 (2004)

(quoting Perry v. Stancil, 237 N.C. 442, 444, 75 S.E.2d 512, 514 (1953)). “To ascertain
the intent of those by whom the language was used, we must consider the

conditions as they then existed and the purpose sought to be accomplished.” Id.;

see also Kornegay v. City of Goldsboro, 180 N.C. 441, 459, 105 S.E. 187, 196 (1920) (A

constitutional provision should be construed to “suppress the mischief at which it
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was aimed.”). These considerations further demonstrate that the Hunt/Fish
Amendment did not incorporate the public trust doctrine.

From 1990 to the early 2000s, animal rights groups used ballot initiatives to
outlaw certain hunting practices and ban trapping in several states.5 These efforts
to protect wild animals through hunting restrictions have continued since then
with general success.5

In response to the inroads made by animal rights groups, states began
approving constitutional amendments to protect hunting and fishing rights,
beginning with Alabama in 1996. See Ala. Const. art. I, § 36.02(a). From 2000 to
2016, eighteen states approved constitutional amendments to protect hunting and

fishing rights.” That these amendments were in direct response to efforts to

5 Dena M. Jones & Sheila Hughes Rodriguez, “Restricting the Use of Animal
Traps in the United States: An Overview of Laws and Strategy,” 9 Animal L. 135, 145

(2003).

6 See, e.g., Joyce Tischler, “A Brief History of Animal Law, Part II (1985-
20m),” 5 Stan. J. Animal L. & Pol'y 27, 72 n.283 (2012) (citing a “complete list of the
initiatives sponsored by [the Humane Society of the United States]”).

7 Ann M. Lousin, “Justice Brennan’s Call to Arms—What Has Happened
Since 1977?,” 77 Ohio St. L.J. 387, 408-15 (2016) (listing 16 such states); see also Kan.
Const. B. of R. § 21 (adopted Nov. 8, 2016); Ind. Const. art. 1, § 39 (enacted Nov. 8,
2016).
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restrict the activity and methods of hunting is well documented.8 The conclusion
that these provisions have a common genesis is bolstered by the remarkably

similar language that they use.? Notably as well, in the years prior to the General

8 E.g., Young-Eun Park, “Note: Life, Liberty, and the Pursuit of Hunting and
Fishing: The Implications of Kentucky’s ‘Right To Hunt” Constitutional
Amendment,” 7 Ky. J. Equine Agric. & Nat. Resources L. 351, 362 (2014-15) (arguing
that Kentucky’s amendment was a response to a perceived threat to hunting and
fishing by animal rights activists); Stacey L. Gordon, “A Solution in Search of a
Problem: The Difficulty With State Constitutional ‘Right to Hunt’ Amendments,”
35 Pub. Land & Resources L. Rev. 3, 6 (2014) (“The purpose of hunting
amendments is to ensure the American hunting tradition is protected from major
threats against it, namely anti-hunting activity from animal rights advocates.”);
Jeffrey Omar Usman, “Article: The Game Is Afoot: Constitutionalizing the Right to
Hunt and Fish in the Tennessee Constitution,” 77 Tenn. L. Rev. 57, 83 (Fall 2009)
(“The impetus for the constitutionalization of hunting and fishing rights in
Tennessee is similar to that in other states” and relates to the “concern| | that
animal rights groups will seek to outlaw or sharply limit hunting and fishing.”);
Jason J. Czarnezki, “Symposium: Is the Wisconsin Constitution Obsolete: Article:
Environmentalism and the Wisconsin Constitution,” go Marq. L. Rev. 465, 471
(Spring 2007) (“The [hunt/fish] amendment [to the Wisconsin constitution]
eliminates the possibility that hunting or fishing could be banned in Wisconsin,
ending any concern that animal rights activists or preservationists would succeed
in outlawing hunting and fishing.”); see also Ariel Overstreet-Adkins, “Essay:
Extraordinary Protections for the Industry That Feeds Us: Examining a Potential
Constitutional Right to Farm and Ranch in Montana, 77 Mont. L. Rev. 85, 110
(Winter 2016) (describing that an interest group has pursued “right to hunt
amendments nationwide . . . specifically . . . to ‘provide specific protections against
the foreseeable attacks that will come from the Humane Society of the United
States”).

9 For example, of the fifteen amendments adopted since 2007, eleven
identify “traditional methods” as part of the right, and ten identify hunting and
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Assembly’s development of the Hunt/Fish Amendment, high profile cases in North
Carolina sought to protect animal rights and restrict hunting activities. See People

for the Ethical Treatment of Animals, Inc. v. Myers, 246 N.C. App. 571, 572, 783

S.E.2d 530 (2016) (regarding efforts to protect captured wild opossums from public

display); Order on Mot. for Prelim. Inj., Red Wolf Coalition v. N.C. Wildlife

Resources Comm’n, 12-CV-012626 (Wake Super. Ct. Nov. 21, 2012) (enjoining the

hunting of coyotes in order to protect endangered red wolves); see also Malloy v.

Cooper, 162 N.C. App. 504, 509, 592 S.E.2d 17, 21 (2004) (action for declaratory
relief by the sponsor of a pigeon shoot in response to threatened criminal
prosecution under animal cruelty laws).

Thus, by protecting “[t]he right of the people to hunt, fish, and harvest

wildlife,” the Hunt/Fish Amendment guards against the exact types of restrictions

of these activities that have been put in place in some other states.1? Given this

fishing as the “preferred means of managing and controlling wildlife,” or use
strikingly similar phrases. Other recurring phrases are “preserve the future of
hunting and fishing,” “valued part of the State’s heritage,” “shall forever be
preserved,” and references to protecting “property rights.” Indiana’s 2016
amendment is likely the Hunt/Fish Amendment’s closest cousin. See Ind. Const.

art. 1, § 39.

” «

10 See also N.C. House of Reps., Floor Debate at 33:00-1:22:28 (June 25, 2018)
(regarding H. 677); id. at 48:11 (“Our right to hunt and fish is definitely under
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purpose, it is no surprise that the language used by the Hunt/Fish Amendment
gives no hint of any intent to constitutionalize the public trust doctrine. The
public trust doctrine simply was not within “the objects and purposes in
contemplation at the time of the[ ] adoption” of the amendment. Webb, 358 N.C.
at 94, 501 S.E.2d at 509.

Accordingly, the Hunt/Fish Amendment does not constitutionalize the
public trust doctrine and does not impose any affirmative duty on the State to

protect fisheries in the manner demanded by the plaintiffs.

CONCLUSION

For the foregoing reasons, this Court should reverse the trial court’s denial

of the State’s motion to dismiss and order that the complaint be dismissed.

attack. And at any time the law could be changed to take that right away. It just
makes it harder for that to happen if we have it as an amendment in our
Constitution.” (statement of Rep. Pittman)). Recording of debate available at:
https://www.ncleg.gov/DocumentSites/HouseDocuments/2017-
2018%:20Session/Audio%z20Archives/2018/06-25-2018.mp3 (last accessed Dec. 1,
2021).
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